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The meeting of the Council of the Administrative Law and Regulatory Practice Section was called to order on Saturday, August 9, at approximately 9:00 a.m.  A quorum of the Council was present on both days.  The minutes of the Spring 2003 Council meeting were approved.

Report of the Chair
Section Chair Neil Eisner reported that both of the recent great debates, on executive power to make recess appointments and separation of powers, went very well and were well-received.  The Section also had success in its work on the blanket authority process (Tab 15).  He also noted that the ABA’s $10 million computer cost overrun had left the ABA in bad shape, and that a “head tax” to be imposed on ABA members was under consideration to address this exceptional expense.  The ABA is also looking at the way its pension fund is set up, which has caused concerns among some ABA staff.

Report of the Chair-Elect
Section Chair-Elect Bill Funk also provided a report to the Council.

Vice-Chair Report and Fall Conference Update
Section Vice-Chair Randolph May reported on plans for the upcoming Fall Conference, November 6-8 (Tab 2A-C).  The conference will include programs on the FDA and regulation of pharmaceuticals, the Section’s European Union project, interstate compacts, and rulemaking and government.  He indicated that members had another couple of weeks if they had ideas for additional programs.  Other highlights of the Fall Conference will include a lunchtime address by FCC Commissioner Kathleen Abernathy and a Thursday evening reception at the Federal Court of Claims.  May also noted the importance of trying to institutionalize sponsorship of Section events, listing a number of law firms that have agreed to sponsor the Fall Conference.

Delegates Report
Section Delegate Judith Kaleta reported on various activities under consideration in the House of Delegates (Tab 3).  This included a status report on the Section resolution on notice, which had proven controversial since its original proposal in 2001 (Tab 3).

Section of Business Law - Resolutions 119A, 119B, 119C
The Section also received a report from members of the ABA Task Force on Professional Responsibility concerning three resolutions – 119A, 119B, and 119C – that the Business Law Section was sponsoring.  These resolutions relate to lawyers and their relationships with corporate clients.  Two of them, Resolution 119A and 119B, are more controversial.  Resolution 119A would change Model Rule 1.6 on confidentiality, and Resolution 119B would change the rule on representation of the corporate entity.  The speakers noted that these resolutions had the support of 10 ABA Presidents, a number of whom were prepared to speak before the House of Delegates in support of the resolutions, and sponsorship of 11 Sections, as well as outside organizations such as the American Corporate Counsel Association.  After discussion by Council members, the Council, on motion and second, voted in favor of co-sponsoring the resolutions.

Subcommittee on Outstanding Government Service
Fred Emery, Co-Chair of  the Subcommittee on Outstanding Government Service, submitted the report and recommendation of the Subcommittee (Tab 10).  Upon motion and second, the Council voted to approve the report and recommendation.

National Resilience Development Act of 2003
Lynne Zusman, Chair of the Homeland Security Committee, gave an informational report on the National Resilience Development Act (Tabs 17A-E).  This bill, which has been introduced as H.R. 2370, addresses the psychological impact of terrorist attacks by seeking to foster greater coordination among federal and state agencies in developing psychological resistance to disasters.

Absenteeism and Reimbursements
Section Chair Neil Eisner discussed the recent absences of Budget Officer David Roderer and Council Member David Vladeck from Council meetings, noting that Vladeck had expressed an interest in continuing to serve on the Council.  In the ensuing discussion, Section members generally favored retention of a flexible policy, which allows the Section to vote for retention of a member whose unexcused absences would otherwise warrant not being retained.

Nominating Committee
Ron Levin, Chair of the Nominating Committee, reported on the Committee's nominations (Tab 13), which included Eleanor Kinney as Vice-Chair, Thomas Susman as Section Delegate, and Myles Eastwood and Thomas Sargentich as Council members.  In view of David Roderer's resignation as Budget Officer, the Committee also recommended Dan Cohen to succeed Roderer as Budget Officer.

Sponsorship Committee
Section Chair Neil Eisner commented on the work of the Sponsorship Committee, including the development of a sponsorship policy (Tab 6).  He and other Section members mentioned Westlaw and a number of other possible sources of sponsorship for Section activities.

Janet Gibbs, ABA Chief Financial Officer
Janet Gibbs, the ABA's Chief Financial Officer, briefed the Council on her background and the priorities she was setting for the coming year.  She noted her expectation that the ABA would be able to balance its budget in the coming year, and to address the pension issue in a mutually satisfactory manner.

NCCUSL - Model State APA
The Section, including Ex Officio Council Member for State Administrative Law James Rossi, discussed the interest of the National Conference of Commissioners on Uniform State Laws (NCCUSL) in whether and how to revise the model state APA, as well as the role that the Section should play if NCCUSL proceeds with this project.

“Value of Life”
The Council also heard an informational item from Richard Parker, Chair of the Regulatory Policy Committee, concerning the use of economic analysis in regulatory analyses to value human life.  He indicated that he thought this is an issue in which the Section should take an active interest.  Section Vice-Chair Randolph May reported that he had discussed plans with Parker to have a program on this topic included in the Fall Conference.

European Union Project Report
Section Chair Neil Eisner reported on the current status of the Section project on the administrative law of the European Union.  The Section has approached other Sections, and contacted ABA headquarters, about financial support for the project.

Membership Report
Section Chair Neil Eisner also directed the Council's attention to the current status of Section membership (Tab 8).  He noted that the Section's total membership was now more than 15,000, but indicated that the Section needed to continue to explore how to convert more law student members to full-fledged and paying members after graduation.

Publications Committee Report
James O’Reilly, Chair of the Publications Committee, reported on progress with Section publications.  He noted, among other things, that the fourth edition of the Rulemaking book would probably be published in the spring of 2004, and that they were considering having an "inventory clearance" sale of prior Section publications at the Section's fall 2003 meeting.

Administrative and Regulatory Law News/CLE
John Hardin Young, Co-Chair of the Professional Education Committee, reported on the good work of Editor William Morrow and his associate editors on the News, and the status of Section CLE projects and programs.  He indicated his interest in expanding participation in the Professional Education Committee.

Report of Subcommittee on Scholarship
The Council heard a report on the recommendation by the Annual Award for Scholarship Subcommittee for this year's Scholarship award (Tab 11).  Upon motion and second, the Council voted in favor of the recommendation.

Pro Bono Committee Report
The Council also heard a report from the Pro Bono Committee on its current activities.

Budget Report
Kimberly Knight, Section Director, presented a report on the Section's budget.  For the fiscal year ending June 30, dues have held steady this year, the Section's investments have performed well, and the Section is projecting to end the year with a fund of about $250,000.  The Section's book revenue was a big component of that success.

House of Delegates Report
The Council received an update on developments in matters under consideration in the House of Delegates.  Upon separate motions and seconds, the Council voted in favor of co-sponsoring two resolutions, including Resolution 108.

Section Annual Meeting: By-Law Amendment and Election
Upon motion and second, the Council voted in favor of adjourning its meeting and reconvening as a meeting of the Section for the purpose of voting on officers and Council members.  Section Chair-Elect William Funk then discussed the by-law amendment that would allow the use of a shorter period for notice of blanket authority to Council members in exigent circumstances (Tab 14).  Upon separate motions and seconds, the Section voted to adopt the amendment and to approve the following slate of officers and new Council members pursuant to the Nominations Committee's recommendations: Vice Chair - Eleanor Kinney; Section Delegate - Thomas Susman; Budget Officer - Dan Cohen; Council Members - Myles Eastwood, Sharan Levine, Thomas Sargentich, and Edward Warren.  The Section meeting was then adjourned on Sunday, August 10.


* * *

�  Note:  These minutes were prepared from audiotapes of the meeting.  Because these audiotapes did not continuously record all portions of the meeting, the minutes do not purport to provide a complete summary of the discussion of all agenda items.





