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ATLANTA, GEORGIA
Minutes

August 7, 2004

The meeting of the Council of the Section began at approximately 9:05 a.m.  The following Council members were present: Section Chair Bill Funk; Section Chair-Elect Randy May; Last Retiring Chair Neil Eisner; Section Delegates Judith Kaleta and Thomas Susman; Secretary Jonathan Rusch; and Council Members Michael Asimow, Selina Davis (Law Student Division), John F. Duffy, Myles Eastwood, Christine Monte (Young Lawyers Division), James Rossi (State Administrative Law), Thomas Sargentich, Anna Shavers, Judge Loren Smith, Edward Warren, Ann Young.  In addition to Council members, there was an introduction of persons present at the meeting.

Minutes

After a motion and second, the Council approved the minutes of the Spring 2004 Council Meeting.

Report of the Chair

Section Chair Bill Funk reported that since the spring meeting, the issue of reestablishing the Administrative Conference of the United States (ACUS) had come up in Congress.  Congressman Cannon held hearings on ACUS reauthorization at which Justices Breyer and Scalia testified.  In addition, Funk submitted a letter of support on behalf of the ABA.  A subsequent larger hearing included testimony by former Section Chair Boyden Gray on behalf of the ABA.  Most recently, a bill to reauthorize ACUS was introduced just last week.


The Section also submitted a blanket authority comment to OMB on the revised OMB peer review guidelines.  Former Section Chair John Miller reported on the work of the ad hoc committee on the hiring of Administrative Law Judges (ALJs).  Miller and others are working on a proposal to have the Office of ALJs taken out of the Office of Personnel Management.

Report of the Chair-Elect

Section Chair-Elect Randy May thanked Funk for his leadership of the Section and his collegiality and skill in doing so.  In June, the Section had a successful meeting of committee chairs in Washington.  The purpose of this meeting was to focus on committee plans for the year, in terms of resolutions, blanket authority, publications, and other committee activities.  May also reported that he had appointed, as members of the Nominating Committee for the coming year, Neil Eisner (Chair), John F. Duffy, and Christine Monte


With respect to the fall Administrative Law Conference, May noted that the events would include a dinner at the Supreme Court, as well as four former Solicitors General who would be speakers.  May also thanked the 15 law firms that were providing support for the Conference.  For the 2005 midwinter meeting, May stated that Kent Bishop and Gary Thorup would be the meeting chairs.


May also reported that Cynthia Drew will head up the Mentoring Committee.   The idea behind the Committee is to pair older Section members with newer members to bring them along in the Section.  Drew is looking for Section members to be either mentors or mentees.  May also said that at the fall conference, a special lunch would be scheduled for that Friday, October 22, just for Section mentors and mentees.

May noted that an important initiative for the Section this year is the National Institute of Administrative Law, about which John Hardin Young and Ernest Gellhorn would speak later in the meeting.  He characterized the Institute as another way for the Section to perform an educational service, and to attract newer, younger members and more attorneys from law firms.  Finally, May reported that Renee Landers would be the new Membership Committee chair and Council Member Anna Shavers the new Publications Committee Chair.

Administrative Law Conference


Council Member John Duffy, Chair of the Fall Conference, reported that the conference is shaping up well.  Participants now include a slew of academicians, including Richard Pearce, Elizabeth McGill, Beth Novak, and Anna Shavers, as well as an expanding list of leading practitioners.

National Institute of Administrative Law

John Hardin Young, Chair of the National Institute, reported on the latest draft agenda for the Institute (Tab 3).   Young stated that they were looking at three ways of providing support and services for the Institute: the ABA Center for Continuing Legal Education, Glasser Legal Works, and self-support by the Section.  He noted that they would do this program at no risk to the Section’s fisc.  Young reported that the program has three features that it needs to provide: (1) an intensive look at the making of agency law, appealing to a market from young associates to experienced lawyers. (2) a distinguished setting in which to present the program: and (3) a solid case study with first-class materials, with the hope that it could even be of interest to academics.

With respect to the choice of a case study, Ernest Gellhorn stated that they were examining the Department of Transportation proceedings concerning the computer reservation service (CRS).  (Gellhorn noted that he had represented Sabre in those proceedings.)  Gellhorn regarded it as a successful rulemaking, as well as a model for how an agency would go about rulemaking and how participants can take part in the process.  He added that the Section needs to make sure that the presentation is fair and balanced.

Several Council members then provided comments.  Neil Eisner said that he was not involved in the rulemaking, but that he did not think it would be a good example for a course.  Michael Asimow said he thought the outline was lacking in a significant respect, in that it did not address emergency rules or procedural rules.  Eisner added  that the biggest rulemaking issues inside the government include the use of policymaking, interpretative rules, and abuse of process.

Young stated that they need to lock down the timeline for the Institute by mid-September 2004, then start making arrangements for dates, hotels, and related topics.  The plan is to conduct the Institute before the spring 2005 meeting.  Section Chair-Elect Randy May thanked Young and Gellhorn for their work on the project and noted that he would ultimately like the Council to vote on it.  Section Chair Bill Funk commented that he hoped consideration was being given to videotaping the proceedings, as that could be very valuable.  Young agreed, noting that they would talk to potential providers on how Institute materials would be preserved and printed in multimedia.

Council Member Edward Warren said that he was uncertain how a case study would work.  In his view, the CRS proceeding was atypical because of the hearing that the Transportation Department held.  He asked how one conveys that this is atypical, and how the organizers intended to make the case study come alive and to show the value of the interaction that occurred.  Gellhorn responded that the idea in part was to convey to practitioners that they should not just follow what everyone has done before, as the agency in this case did not reject the idea of a hearing out of hand.  He added that they would be aiming for the relatively junior practitioner.  Council Member Jonathan Rusch said he thought what Gellhorn had described was aiming more for junior partners to senior partners, given their greater ability to recommend strategies to clients. Council Member Christine Monte said that even as a second-year practitioner, she thought that such a program could be beneficial to her.  On a voice vote, the Council provided a vote of confidence for the project.

Board of Governors Liaison

Section Chair Bill Funk introduced Mark Agrast, the Section’s new liaison to the Board of Governors.  Agrast noted that ABA dues revenues were contracting to some degree, and that while predictions on declining membership were not as dire as they were year ago, the ABA’s finances are still a concern.  One of the Board Committees on which Agrast serves is the Committee on Program and Planning.  Because the ABA found that even after $7.5 million in program cuts it was still $1 million out of balance, the Committee session during this annual meeting sharply addressed this issue.  In addition, the  SCOPE Committee put six ABA entities on the block, including standing committees and steering committees.  Agrast advised the Section to pull together an internal working group to try to get a grasp of what is going on within the ABA, to see how the Section fits into the ABA’s broader realignment efforts, and to see how the Section should handle risks.  He also encouraged the Section to be active in the Section Officers Conference Committees.

Delegates Report

Section Delegate Judith Kaleta reported that the Section Delegates have taken a new approach to their report.  This approach breaks out House of Delegates-related activities into four categories: the Section’s own resolutions, co-sponsorship requests, other issues of interest to the Section, and other issues in which the Section was less likely to have a significant interest.  She also noted that longtime Section member John Vittone was a candidate for Delegate at Large.

Section Delegate Thomas Susman reported on the status of the Section’s resolution on civil monetary penalties.  He stated that the Business Law Section said it does not intend to oppose the resolution, and that the Tort and Insurance Practice and State and Local Government Sections will co-sponsor the resolution.  Susman commented that the resolution was not likely to make it onto the House’s consent calendar, but also was not likely to get much opposition.

The Council then voted on whether to cosponsor a number of resolutions:

· On Resolution 102, which pertained to support for lawyers getting a better understanding of public health law issues, Kaleta said that she found it worthy of co-sponsorship.  Susman stated that he was “agnostic” on the subject and would not oppose favoring or cosponsoring the resolution.  Council Member Loren Smith and Section Chair-Elect Randy May indicated that the subject was not really at the heart of what the Section does and disfavored cosponsorship.  During further discussion, Susman indicated that when he is in doubt about whether to support a particular resolution, he leaned towards support because the Section support is “currency” within the ABA.  On a voice vote, the Council voted in favor of cosponsorship of Resolution 102.

· On Resolution 105, which pertained to adoption of standards of practice for lawyers representing child welfare agencies, the Council, on voice vote, approved cosponsorship.

· On Resolution 108, which pertained to adoption of a model court rule on insurance disclosure and attorneys, Section Delegate Susman recommended that the Section not cosponsor it.  The Council, by voice vote, voted against cosponsorship.

· On Resolution 117,  which pertained to standards for custody, placement, and care of unaccompanied alien children in United States,  Council Member and Immigration Committee Chair Anna Shavers, spoke in favor of the resolution as immigration was an area within the Section’s expertise.  After the Section Delegates noted their support, the Council, by voice vote, approved cosponsorship.

· On Resolution 118, pertaining to enactment of special election procedures for filling House of Representatives vacancies in the event of a catastrophe, Susman noted Senator Cornyn’s concerns about the proposal, and the Committee which had prepared the resolution had added some qualifying language and filed an amended resolution yesterday saying that Congress should continue to study the problem.  Noting that Senator Cornyn had now withdrawn his opposition, Susman said that he was prepared to recommend cosponsorship.  The Council, by voice vote, approved cosponsorship.

· On Resolution 119, it was noted that the resolution had been withdrawn.

· On Resolution 10A, pertaining to support for funding of the federal judiciary at sufficient levels to enable courts to fulfill their duties, Susman indicated that he thought the resolution was getting into micromanaging of issues, but that he would not vote against it.  Council Member Loren Smith commented that this resolution was another general plea for good, and another “fluff” resolution.  Chair-Elect May stated that perhaps this was an occasion where the Section could  use its “currency” to support cosponsorship if the second paragraph of the resolution were deleted.  On motion and second to that effect, the Council, by voice vote, approved cosponsorship.

· On a late-filed resolution on United States compliance with legal prohibitions on torture, Council Member John Duffy indicated that he thought the resolution in general was a good idea, with one change that is very germane to the Section.  In particular, he noted language referring to approval or condoning of torture or similar measures by government lawyers.  Duffy indicated that this language appeared to be going after people in the Office of Legal Counsel (OLC), present and former, who had been involved with the legal opinion concerning torture.  Council Member Anna Shavers raised a question about the use of the term “condemns” in the first resolved clause.  Council Member Edward Warren said that one can criticize the OLC torture memo, but that there was nothing unprofessional about the attorneys’ conduct.  He regarded the resolution as an attempt to have the ABA come down on one side of an issue.  Last Retiring Chair Neil Eisner commented that too many attorneys do not think they need to be making a record to protect themselves, and that none of the attorneys in the review process for the OLC memo were necessarily condoning torture.  Duffy further suggested that the relevant language in the resolved clause be changed to “any explicit or implicit approval by government officials and agents.”  Section  Liaison Mark Agrast, noting that he was a member of the drafting committee for the resolution, stated that the purpose was to encompass practices that encouraged and facilitated prohibited practices, and that many in the drafting committee wanted to go a good deal further.  Our readings were for foreign persons.  Renee Landers commented that the resolution was a kind of backdoor endorsement of Geneva Protocol I, which the United States has not endorsed.  After further discussion, Section Chair Funk said that the Council would take this resolution up again tomorrow.

APA Adjudication Recommendations


Council Member Michael Asimow reported that at the Spring Meeting, the Council had adopted the recommendations as a discussion draft for circulation to agencies.  He proposed that the Council adopt the recommendations and forward them to the House of Delegates.  With respect to the circulation of the draft to agencies, Asimow stated that the IRS had given it a “clean bill of health, that Immigration and Veterans Affairs did not respond, Interior had said that it would cause a lot of confusion, and the Nuclear Regulatory Commission thought it would be too inflexible.  Asimow disagreed with the latter comment, but added that they had gotten some very useful comments that would result in corrections in the report.


Ronnie Yoder, Chief Administrative Law Judge at the Department of Transportation and former President of NCALJ, stated (speaking on his own behalf) that there was still a residual concern within the ALJ community about Type A vs. Type B adjudication, as well as a concern about the description of what is being done with respect to Type B adjudication.  On the latter point, he called attention to a discrepancy in the language on pages 2 and10.  Asimow indicated that they would make the language conform in both places.  On the issue of judicial codes of conduct and administrative hearing officers, Council Member Ann Young said that there was still some trend toward applying the Code of Judicial Conduct to the administrative judiciary.  She noted that the drafters’ wording would not exclude one approach over another, and thought that given the ongoing developments in this area, this would be the wiser approach.


Several Council and Section members offered additional suggestions for clarifications of language in the draft.  Ann Young stated that the drafters appreciated the help they had received from various sources, including NCALJ.  Asimow agreed, noting that this was a collaborative project.  The Council, on a voice vote, voted in favor of the recommendation.  Section Delegate Susman suggested that responses be provided to the agencies that provided comments on the points they raised.

The meeting was then adjourned at approximately 11:45 a.m until the following morning.

Sunday, August 8


The meeting of the Council began at approximately 9:05 a.m.  The following members of the Council were present: Section Chair Bill Funk; Section Chair-Elect Randy May; Last Retiring Chair Neil Eisner; Section Delegates Judith Kaleta and Thomas Susman; Secretary Jonathan Rusch; and Council Members Michael Asimow, Selina Davis (Law Student Division), John F. Duffy, Myles Eastwood, Christine Monte (Young Lawyers Division), Thomas Sargentich, Anna Shavers, Judge Loren Smith (Administrative Judiciary), Edward Warren, Judge Ann Marshall Young, and incoming ABA Board of Governors Liaison Mark Agrast.  In addition to Council members, there was an introduction of persons present at the meeting. Section Chair Bill Funk briefly reported on the three programs that the Section had presented at the Annual Meeting.

European Union Project Update


Last Retiring Chair Neil Eisner reported on the status of the European Union Project.  He stated that the Section has received a number of contributions and sh contributions promised, though the project is still short of the full amount needed.  One area where the Section can do more is fundraising with law firms.  The ABA Judicial Division, especially the administrative law judges, have asked to be more involved with the project.  James O’Reilly added the thanks of George Bermann and others involved with the project.  Council Member Michael Asimow reported that the participants in the meetings he and members of his working group had with the sectoral reporters in Brussels were enthusiastic about the opportunity to participate in the project.

Section Chair-Elect Randy May reported on his meeting with the Operations Committee of the International Law Section.  While that Section did contribute $2,500 to Phase I of the Project, and a little support, May sought full co-sponsorship by the Section (including $12,500) and asked that the Section hear back from the International Law Section before the Sunday Council meeting.  As of today, the Section had not heard back from the International Law Section.  May added that if that Section does opt for full co-sponsorship, he would want to put that before the Council.

Budget Report


In the absence of Section Budget Officer Dan Cohen, Section Chair-Elect Randy May reported that the Section’s reserves over the last several years have been trending down, in part because of the deficits that the Section has run and because of variable returns on Section investments.  He said that this year, the Section will continue to  manage its expenses well.   May then presented a balanced budget for the 2004-2005 fiscal year. The Council, on a voice vote, adopted the proposed budget for the 2004-2005 ABA year.

Membership Report


Council Member Myles Eastwood reported on the Section’s membership.  He stated that as of July 31, 2004, the Section had 6,541 lawyer members (an increase of 37 percent over four years) and 11,449 law student members.  Eastwood said that the Membership Committee has set a goal of 7,000 lawyer-members and 12,500 law student members by the end of the next ABA year.  He also noted that this Section is the fourth-largest ABA Section in lawyer membership, at a time when overall Sections’ memberships are trending downward.  Section Chair Funk said that he had continuing concerns about the rate at which law student members were transferring to lawyer membership after graduation but not paying dues for Section membership.  Section Chair-Elect Randy May indicated that the Section will not send out the Developments book to the 1,500 new members who are transfers but have not paid their Section dues.

Publications Committee


Publications Committee Chair James O’Reilly reported that the Administrative Law Review is in excellent condition.  He noted that the Section has broken even with the book by Professor Cass Sunstein, The Cost-Benefit State, and that there would be a price adjustment on that book to spur continued sales. On future publications, O’Reilly indicated that Council Member John Duffy and Professor Michael Herz had a forthcoming work, and that the European Union Project would have six books as well as the statement on European Union administrative law.  Section Delegate Thomas Susman added that the third edition of the Lobbying Manual is on course for publication in February 2005.  Council Member Anna Shavers, who will head the Publications Committee next year, commented that the Committee will be trying to solicit publications at the Fall Conference.

Subcommittee on Outstanding Government Service Report


Section Chair Bill Funk reported on the recommendation of Thomas Spahr to receive the award (Tab 10).  The Council, on a voice vote, approved the recommendation.  Last Retiring Chair Neil Eisner indicated that in the future, the Section should find ways to expand the search for prospective nominees for this award.

Subcommittee on Scholarship


Section Chair Bill Funk reported on the Subcommittee’s recommendation of Professor Stephen Croley of the University of Michigan Law School (Tab 11) to receive the Section’s annual award for scholarship.  The Council, on a voice vote, approved the recommendation.

Managing Requests - Blanket Authority and Co-Sponsorship


Section Chair Bill Funk opened a discussion of the problems associated with requests for blanket authority, which often are received with little time for response, and with requests for co-sponsorship (Tab 6).   Section Delegate Thomas Susman reported on the proposed process.  Requests for blanket authority will be sent out to Council members, and others who want to receive them can also be placed on that list.  Ultimately, it will be up to the Chair on whether to object to the request, and the Section’s Executive Committee will have an opportunity to be heard.  On co-sponsorship requests, the Executive Committee, assuming germaneness of the resolutions, will take a vote.  Susman stressed that on co-sponsorship requests, members will need to vote.  The Council, on a voice vote, approve the proposed procedure.

Delegates Report (Continued)


Continuing the Council’s discussion on Resolution 114, Section Delegate Thomas Susman noted that the Public Utilities Section had raised a concern with the administrative penalties resolution.  Section Chair Bill Funk indicated that there was never a concern with respect to the use of administrative penalties by states, and that the Section could make that point clear.  Susman said that we do not propose that agencies be imbued with new penalty authority.  After a proposal that the phrase “by federal agencies” be added to the first resolved clause, and that the word “already” be inserted before the word “includes” in that clause, the Council, on motion and second and by voice vote adopted the resolution as revised.


On the enemy combatants resolution, Mark Agrast, one of the drafters of the resolution, said that the he and the other drafters had agreed in the first resolved clause to strike the word “condone” and in its place inserting “authorize” as well as “explicit or implicit approval.”  The drafters did not make a change in line 5 of that clause to delete the word “lawyers,” but did agree, in the fourth resolved clause at lines 24-25, to strike “a captive” and substitute “captured by a foreign power.”  In the sixth resolved clause, the drafters sought the addition of another section number 2340(1), as well as section 2340A.  Agrast reported that the drafters had agreed to strike the reference to “specific intent to torture” and add a reference to the defendant’s specific intent “to inflict severe physical or mental pain.”  He noted that the drafters agreed that the Geneva Optional Protocol has not been signed and would so state in the report.  Agrast added that this reference was an attempt to say that this should be considered as a matter of policy.


Neil Sonnett, Chair of the ABA Task Force on Enemy Combatants, reported that the working group unanimously agreed that it could not remove the reference to lawyers in the first resolved clause, for several reasons.  First, lawyers were in some measure involved in the process, and he did not think the ABA can be silent on whether lawyers should condone or approve torture.  Second, as a practical matter, if the reference to lawyers were now to be struck on the floor of the House of Delegates, the press would construe it as an effort by the ABA to exempt lawyers from the resolution’s provisions on torture.  Section Chair Bill Funk asked whether, if the resolution was not intended to apply to lawyers who made a good-faith effort to provide legal advice rather than to facilitate illegal conduct, Sonnett could say so on the floor of the House.  Sonnett replied that he did not see why he could not.  Council Member John Duffy expressed concerns about application of the language to the particular lawyers involved in the OLC memorandum.  Sonnett said that they were not suggesting that the ABA was going after a particular lawyer or memorandum.


Section Chair-Elect Randy May said that the words “explicit or implicit” does not do very much to clarify the scope of the resolution.   He asked whether the drafters could drop the word “implicit.”  Agrast indicated that the drafters could not keep whittling away at the resolution.  Former Section Chair Ron Levin proposed as alternative language “any encouragement or authorization of such measures.”  Council Member Loren Smith said that this resolution opens up lawyers to questioning about their core function once you say that the advice itself is open to question.  In response to a question by Council Member Thomas Sargentich, Sonnett said he would make a commitment to put language into the report accompanying the resolution to clarify that good-faith legal advice is not meant to be covered.  Agrast added that the drafters said we could speak to this on the floor.  Council Member Selina Davis indicated that she thought the first resolved clause is not that narrow in scope.  Agrast responded that international legal standards already include the phrase “cruel, inhuman or degrading.”  He added that with respect to this phrase, the Senate had added an understanding that the phrase is meant to be coterminous with the Constitutional prohibition of cruel and unusual punishment.  Council Member Christine Monte also expressed concern about the reference to authorization in the first resolved clause. Agrast indicated that when attorney advice crosses over into an endorsement, that is what we should oppose.

After further discussion, Duffy said that he would be willing to withdraw his previous motion to oppose the resolution, if (1) the report states that good-faith legal advice does not constitute “approval or authorization” of torture or other cruel, inhuman or degrading treatment: and (2) on the floor of the House of Delegates, it is made clear that there is no intent to express any position on legal memoranda that have been issued in the present controversy on the Abu Ghraib prisoners, and that there is no consensus on this.  With respect to the first provision, Agrast said that he had no problem with it and could commit to statements to that effect both in the report and on the House floor. With respect to the second provision, Agrast stated that the drafters took great pains not to address the OLC memorandum.  He also indicated that the press would not have it pointed out to them, but that the whole point of the resolution is about what happened at Abu Ghraib.  On a vote to co-sponsor the resolution with clarifying language as discussed, the Council, by a show of hands, voted 7-3 (Council Member Jonathan Rusch abstaining) in favor of co-sponsorship.

Business Meeting


The Section proceeded to the election for the slate of officers and Council members, as set forth in the report of the Nominations Committee (Tab 12):  Daniel Troy for Vice-Chair, Jonathan Rusch for Secretary, Dan Cohen for Budget Officer; and Wendy Wagner, Ronald Smith, Katie Kunzer, and Bernard Bell for Council seats.  On a voice vote, the Section approved the slate of officers and Council Members.  Bill Funk then yielded the floor to new Section Chair Randy May, who made brief closing remarks.


The meeting was adjourned at approximately 11:45 a.m.

* * *

