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The meeting began at 9:00 a.m. with the call to order by Section Chair Neil Eisner.  A quorum of the Council was present.  After the welcome and introduction of persons present, the minutes of the Winter 2003 Council meeting were approved, with one technical correction on page 5 of the draft minutes.

Chairman’s Report

Section Chair Neil Eisner introduced Kimberly Knight, who has been selected as the new staff director of the Section.  He noted that while a number of candidates had been interviewed, Knight was far and away the best candidate.  (See Tab 2 in the meeting materials for Knight’s biographical statement.)  Because of prior commitments, Knight will continue to work at her current position with the Woman’s Bar Association until June 2.  Eisner also commented on the need for additional staff for the Section’s work, and stated that the Section is hoping to get  staff member Elisa Jones’ time increased to  4 daysays a week on Section business.


Eisner also noted that the Section had submitted one blanket-authority request, and had submitted comments to OMB (with the assistance of Richard Parker) on OMB’s new economic analysis guidelines.  He also briefly mentioned that the Section had been consulted about a proposed resolution and report by the Business Law Section concerning the Levin Amendment, which would be discussed later in this meeting.


Eisner also reported that the Section had recently done several very good programs, 

such as Lynne Zusman’s Homeland Security program and one of the “Great Debates” series (presented jointly with the University of Missouri), which  was picked up on C-SPAN.  Another “Great Debate” is now being scheduled on Walker v. Cheney, the case involving the General Accounting Office’s efforts to obtain access to certain documents of the Vice-President.  He reported that Westlaw is continuing to post Section programs online and that he hopes to have even more Section programs posted in this way.


Eisner also mentioned the initial efforts to create a new body similar to the Administrative Conference of the United States.  Finally, with respect to the project on the administrative law of the European Union (see Tabs 13C-D in the meeting materials), Eisner said that the Section was making progress and was bringing on Professor George Bermann of Columbia Law School to be the project’s Executive Director.  (See Tabs 13A-B for Professor Berman’s curriculum vitae and biographical statement.)

Report of the Chair-Elect

Section Chair-Elect William Funk reported that he was actively involved in making new appointments for Section committee positions.  The list of those appointments is supposed to be submitted by May 17.  He also summarized the status of a new project on the adult offender supervision compact.  Although an interstate compact commission is responsible for writing rules to govern the operation of this compact, neither federal nor state law governs those rules.  Funk and Council Member Michael Asimow therefore came up with recommendations for a methodology by which the commission should adopt rules.  In connection with this project, Kent Fisher is to come up with an Administrative Procedure Act for interstate compacts, and may be starting on this work in the near future.


Funk also stated that next year, he  will want to deal with the issue of retaining law student members (who make up approximately 9,000 of the Section’s total membership of 14,000) as Section members.  The law student members get real benefits from the Section, through its provision of various electronic services, and the Section will need to focus on persuading them to make the transition to regular Section membership.

Report of the Vice-Chair

Randy May began by seconding Neil Eisner’s comments on Kim Knight’s selection as the new staff director.  He reported that at the Membership Committee meeting this morning, the participants had discussed placing more material on the Section website to make it more easily accessible.  With respect to the Spring 2005 meeting, he stated that he was considering selecting either Savannah, Georgia or Charleston, South Carolina, but that he was soliciting input from other Section members.  He noted that the Spring 2004 meeting was scheduled for Kiawah Island, South Carolina.


May also indicated his interest in establishing a mentoring program within the Section.  He sees a need to get younger Section members to come to these meetings and learn from experienced Section leaders.  He invited Section members interested in this project to contact him.  Finally, at the request of Section Chair-Elect William Funk, May is to chair the Section’s Fall 2003 Administrative Law Conference in Washington, D.C.

Reinstatement of Council Members

Section Chair Neil Eisner reported that one Council member has missed three consecutive Council meetings and two others have missed two consecutive meetings.  Under the terms of the Section’s Bylaws, if any Council member has missed at least two consecutive Council meetings without being excused, that member’s seat may be considered vacant, but the Council may vote to reinstate that Council member.  Eisner therefore said that a motion to reinstate the three members in question (David Frederick, John Duffy, and Boyden Gray) would be needed, as all three would like to remain on the Council.  A motion to do so was made, seconded, and approved.

Delegate’s Report

Section Delegate Judith Kaleta reported on recent activities by the House of Delegates.  She noted that a memorandum detailing everything that had happened at the February 2003 meeting of the House of Delegates was in the materials for this meeting.


The proposed resolution on enemy combatants was probably the most controversial issue, and became the subject of considerable discussion at that meeting.  That resolution urged that U.S. citizens and residents in the United States who are designated as enemy combatants and detained be afforded due process, and that Congress enact clear standards regarding their designation and treatment.  In the course of the debate, a House member called for a division, requiring each House member to stand and vote individually on the issue.  Ultimately, the resolution passed the House.


Section Delegate Ernest Gellhorn reported that the vote on a dues increase by the ABA was 51 percent to 49 percent.  He stated that many Delegates wanted to send message to the ABA leadership concerning a $9 million  overrun on an ABA contract for computers.  (The contract reportedly had no fixed price, and a recent bill from the contractor came in $9 million over what the ABA had budgeted for that contract.)  He noted that there did not appear to have been much taking of responsibility by ABA management for oversight of the contract.


Gellhorn also reported on the work of the ABA Nominating Committee.  For ABA President, there had been three candidates, but Thomas Hayward has since withdrawn and Michael Greco now appears to be the presumptive next President.  For Chair of the House of Delegates, Steve Zack and Don Bivens had been engaged in a spirited contest.  In addition, there were four candidates for Secretary and two for Treasurer.  With respect to the Treasurer’s race, Gellhorn indicated that the election may be decided on what each candidate says about the issue of the $9 million  overrun.  He also noted that the deadline for resolutions to be submitted in time for consideration by the House at the Annual Meeting in August was May 16.

Homeland Security Committee

Lynne Zusman, Chair of the Homeland Security Committee, reported on the March 31 Section program in Washington, D.C. on homeland security.  She expressed appreciation for the efforts of Section members James O’Reilly, William Morrow, and Michael Eisenberg and ABA staff members Jessica Eliot,  Elisa  Jones, and Bob Horowitz in making this program a success.


With respect to the Committee itself, Zusman noted the very extensive response from Section membership to the creation of the Committee.  The Section received responses from130 people to Neil Eisner’s e-mail soliciting interest in joining the Committee.  She also reported that the committee will arrange a program for the Section’s fall meeting and will focus on administrative law issues of homeland security.

Ombuds Committee

Former Section Chair Phil Harter, standing in for Ombuds Committee Chair Sharon Levine, reported on the Committee’s proposed report on ombuds offices (see Tab 4A in the meeting materials).  He stated that the proposed standard before the Council differed from the standard passed two years ago in two regards.  First, in Paragraph F, the material stricken out was what was there before, and the new material appears immediately thereafter.  The material concerning executive ombuds is also new material.


In the report, the Committee basically suggested that an ombuds give a kind of “Miranda warning” to a person consulting it.  The warning would be to the effect that the ombuds entity would operate in confidentiality and would not voluntarily disclose information that it had received from the person.  This provision, according to Harter, stemmed from concern that ombuds should not be perceived as either that person’s lawyer or the company’s or agency’s  lawyer.  Paragraph F(2) then talks about the consequences of the disclosure, to make clear that information received by or disclosed to the ombuds should not be imputed under agency principles to the disclosing person.  Finally, paragraph F(3) addresses the issue of whether, if the ombuds starts communicating information to the entity that is the subject of the complaint, that communication constitutes notice to that entity.   In essence, this paragraph would state that if an ombuds reveals facts and the identity of the complainant, then the entity will be regarded as being on notice.  Harter commented that the Dispute Resolution and Business Law Sections had approved the proposed changes, and that the Individual Rights and Responsibilities Section has issues but reportedly wants to work them out.


Former Section Chair Ronald Levin stated that he was concerned about the use of the term “communicates” in paragraph C.  The current language, in his view, was so weak that it could be read as notice if the ombuds does nothing.  Harter stated that the Committee had a fundamental disagreement with one person on the Council of the Individual Rights and Responsibilities Section. Section Delegate Judith Kaleta reported further on the Section’s contact with that person.


Harter also discussed new provisions in paragraph G1.  The new material on executive ombuds proposed two kinds of executive ombuds: (1) an ombuds who would hold an agency accountable and report on agency misdeeds; and (2) an ombuds who would serve as a point of contact for outside entities to deal with the agency, as an alternative to litigation.  Section member Jeffrey Lubbers asked about the provisions of subparagraph H4.  In particular, he inquired why, if an ombuds reports to the agency, that agency cannot assign more than one subject matter to that person.  Former Section Chair Peter Strauss suggested that the entity discussed in the next agenda item, an Academy for Administrative Procedure, could serve as a regulatory ombuds.  He found this a very attractive model, and inquired whether the Section would want to exercise some caution in the drafting of subparagraph H4, so as to leave room for the Academy concept in the definition of the executive ombuds.  Section Chair-Elect William Funk wondered why the second half of subparagraph H4 would not cover National Academy.  He favored the idea of having one ombuds for a whole agency, and proposed striking the words “or subject matter” in subparagraph H4.


Section Vice-Chair Randolph May proposed deleting subparagraphs H2 and H3.  He supported the idea that the ombuds should be authorized to issue reports, including the extent to which the ombuds did not receive full cooperation or did not receive full information.  The ombuds position, however, is not really a law enforcement function, in contrast to Inspectors General.  Consequently, he did not know what an ombuds could or should do, other than to report noncooperation.  The authorization being proposed here seemed to imply something greater than that, and appeared to be getting away from the concept of an ombuds.  In response, Harter stated that the executive ombuds was not really a mediator.  The problem with the suggested deletion was that there would be no duty on the part of employees to provide that information.  The ombuds needs to go and get that information.  May commented that the Inspector General would be the official to conduct that type of investigation. The most that an ombuds can do in that situation would be to say, “I requested this information because I thought it would be useful, but it wasn’t provided.”  To the extent that that approach is compelling, then the agency would provide the information sought.  Harter noted that the point would be to hold the agency accountable.  The charter establishing the ombuds office would make clear that employees are required to cooperate.


Council Member Ann Young thought that the current language seemed fairly broadly written and indicated that it seemed to refer to law enforcement.  Council Member Loren Smith commented that in the executive branch, there are an enormous number of people who can require the production of things.  He raised the issue of interaction between the offices of ombuds and Inspectors General.  In response, Harter noted that an Inspector General was more concerned with issues of fraud, waste, and abuse, while an ombuds would be more concerned with policy.


Section Chair-Elect William Funk stated that someone could want either of the two types of ombuds, and that you do not want to rule out the latter type (i.e., reporting on noncooperation).  He suggested that the word “should” be changed to “may,” to make clear that one could choose between the two different models, strong and less strong.  Jeffrey Lubbers stated that the idea here was to create an effective function, and that if you give people the option to have a weak model for an ombuds, that is what you will get.  Section Delegate Judith Kaleta commented that the current language does not say that you need to establish this, but does say that if you do, this is the way you have to do it.


Harter suggested that the inclusion of the reference to subpoena power may be distracting.  Jeffrey Lubbers then noted that the ACUS statute had specifically required that agencies cooperate with ACUS.  Just having that language, in his view, made it easier for ACUS to do its work.  Council Member Ann Young liked the language that Lubbers cited, and suggested that the report language be changed to “each program shall cooperate with.”  Judith Kaleta then proposed taking that language and putting it under Paragraph A, which deals with the establishment and operation of the ombuds.  May agreed with this change, adding that the reference to subpoena power be deleted.


Section Delegate Gellhorn said that he did not see this report as ready to go to the House of Delegates.  He noted that the notice provision had been added because of concerns that the State and Local Government and Labor Sections had expressed and indicated that the Section could be on a fool’s errand unless it had gotten the agreement of those Sections.  He also commented that a reader of the report does not get a flavor of what the new changes are about.  Judith Kaleta responded that the Committee had made a conscious decision to go out and seek support on changes it had made before going to the Labor Committee.  If the Section needed to go to the House with a debate over what “notice” is, that is something that should be formally debated in the House.  She also stated that the State and Local Government Section was looking at this revised version.


Harter then said that moving the language in subparagraph H2 to paragraph A was a good idea, with one caveat (i.e., paragraph J, which does not have a similar requirement for executive ombuds).  He also stated that the committee which had put the proposal together had been divided on the issue of including the subpoena power.  May proposed a motion that the Council recommend that the relevant provision of subparagraph H2 be moved to paragraph A, and that the reference to the subpoena power be deleted.  Upon a motion and second, the proposed changes were approved.

Academy for Administrative Procedure

Former Section Chair Philip Harter reported on the status of the project to seek the creation of an Academy for Administrative Procedure.  (See Tabs 5A-B in the meeting materials.)  He stated that the idea came out of the recommendations two years ago on the re-creation of ACUS.  Council Member Michael Asimow asked how the Academy would be funded.  Harter said that he was not sure the funding issue had been fully thought out.  The National Academy of Sciences does not get appropriations, but gets money from other agencies to do studies for those agencies.  Asimow commented that this seemed to be a very uncertain basis for funding, and could affect the ability to hire staff.


Section Member Michael Eisenberg stated that his institution does a lot of work relating to the National Academy of Sciences (NAS).  He described the National Research Council as an executive holding body, and indicated that the idea of ACUS as a holding company would be a fairly similar structure.  Loren Smith asked whether there were any data on how that approach has worked for the academies.  Eisenberg responded that GAO has done reports on the academies.


Ernest Gellhorn said that he was not persuaded at this point about having the proposed academy as a private-sector organization.  He thought that one of the advantages of ACUS was being part of government, with a commitment to improve the processes of government.  The proposal has attempted to come up with a substitute model that he thinks does not fit.  He also indicated that the idea of giving a private body such as the Academy ombuds role would be distracting for the Academy.


Jeffrey Lubbers stated that there were a lot of cutting-edge issues that could still be taken on, but that he agreed with much of what Gellhorn had said.  He would like to know more about how the NAS works.  This proposal would also include state administrative law, which would cover a lot in addition to federal administrative practice. Also, the draft does not mention ACUS.  Harter commented that with respect to ACUS, Congress does not like recreating things that have already been killed politically.  Jody Levine stated that even if the proposal were to state that the Academy is quasi-governmental, state authorities will perceive it as “those feds” trying to tell the states what to do.”  She also suggested that the terms of members of the Academy’s board be staggered so there would be more diversity.


Council Member Sid Shapiro commented that “we need to have the Section get back in the game” with respect to recreating ACUS in some form.  He felt that by the  Fall of 2003, the Section should have a structure for deciding what to do about this.  Jeffrey Lubbers suggested that the Section look into changing the ACUS statute and ACUS’s name as a beginning point, and perhaps have fewer members.  Section Chair-Elect William Funk stated that we are all in agreement that we want something like ACUS or the NAS.  Whoever is dealing with political people on behalf of the Section will need flexibility.  Any of these models would be fine, if we can get one.  Section Chair Neil Eisner agreed on the need for flexibility and indicated that Phil Harter should do more checking on the concept and come back to the Council.

APA Adjudication Project

The Council then turned to discussing Council Member Michael Asimow’s project on amending the APA’s adjudication provisions.  (See Tab 6 of the meeting materials.)  At the outset, the discussion established that the Council could not complete work on the recommendations by May 16, in time for the Annual Meeting.  The Section would therefore have to aim for the 2004 Mid year Meeting.


Asimow then provided an overview of the project.  As he put it, the fundamental issue being raised here is that the APA’s current adjudication provisions are very narrow and apply only to administrative law judges.  In essence, the participants in this project do not plan to change that part of the APA, but do plan a vast expansion of those provisions.  In brief, the proposal would involve two new brackets covering informal adjudication.  “Tier II,” the first category, would cover a large number of informal proceedings (e.g., imposition of civil penalties, and veterans’ claims) that would be subject to certain baseline provisions of the APA.  Asimow commented in passing that the real problem here is to define what categories of proceedings go into Tier II.  “Tier III,” the second category, would cover other types of informal adjudications (e.g., bank regulatory official’s denial of a request for a new bank, and denials of campsite applications). For Tier III, the proposal would provide some baseline provisions for these.  One difficulty is defining the difference between Tiers II and III.  Tier II could embrace all adjudications in which statute or Constitution establishes a right to an evidentiary hearing, and Tier III other adjudications.


Council Member Loren Smith asked what kind of adjudications would be constitutionally required in Tier II.  Asimow noted that that would be a problem.  He indicated that in contrast to the Matthews v. Eldredge balancing approach, this proposal would address the minimum requirements for adjudication.  Former Section Chair Peter Strauss noted that he also was concerned about the use of the word “constitutional.”  Section Delegate Ernest Gellhorn asked whether Asimow’s Tier II would encompass the Supreme Court’s decision in Florida East Coast Railroad.  Asimow stated that they had made clear elsewhere in report that adjudication is specific and rulemaking general.


Asimow further noted that the ABA recommendation referred to protection of administrative judges.  Section Chair-Elect William Funk was troubled by this, and asked whether this should be included, along with protection of discharge for cause for the administrative judiciary.  Council Member Ann Young commented that without these two requirements, the code of ethics and protection from retaliation, then other procedures do not really mean all that much.  She was not certain where this provision should go, but felt that it should be included somewhere.  Funk responded that he was not opposed to the substance of these concepts, but that the question of putting them in section 555 or somewhere else without dealing with hiring and promotion of administrative law judges does not seem a good idea.  Former Section Chair Ronald Levin asked why the Council needed to address this.  He suggested that the proposal provide that a Tier II recommendation be presided over by judge covered in 2001 ABA recommendation.  Funk noted that that would be a major change to existing practice, as some Tier II judges would not be full-time members of the administrative judiciary.  Levin further stated that the topic of retaliation would fit better in section 11 of the APA, as a matter of codification, than in section 554.  Jody Levine stated that putting this material in the adjudication project will be very important when it comes time to seek support for the project elsewhere in the ABA.  Former Section Chair John HardinYoung commented on the ethics issue that he agreed with Peter Strauss that this proposal does provide for accountability.  He stated that where an enforcement mechanism for the code of ethics should lie is less important than getting the basic principles in the proposal.


After the discussion of this proposal, the meeting was recessed until Sunday, May 4.

Sunday, May 4, 2003

Section Chair Neil Eisner convened the meeting at 8:30 a.m.  A quorum of the Council was present.

Adjudication - Information Item

As an information item for the Council, Jody Levine reported that the Social Security Administration was releasing statistics under the Freedom of Information Act.

E-Government Survey

Former Section Chair Peter Strauss reported on the e-government survey that had been e-mailed to the Section’s membership.  In brief, 311 responses were received from people in the private sector, government attorneys, and others whose affiliation was undeclared.  There was a high level of responses from people in state government.  About one-half or more of the respondents are practicing administrative law, with the largest practice areas in environmental, labor, communications, and utilities law.  The highest reported level of satisfaction pertained to the currency of information, while the highest reported level of dissatisfaction pertained to searching for information and variation in search techniques.  Respondents almost invariably used websites.  More than a third have consulted online rulemaking dockets for information, predominantly to look for information before filing their comments.  Section Chair Neil Eisner commented that the General Accounting Office is doing a survey of electronic rulemaking.

Pro Bono Committee

Pro Bono Committee Co-Chair Lori Davis reported that she and her Co-Chair Christine Monte had participated in a Law Day program, in which they talked to 40 to 50 Puerto Rico high school students and gave a Law Day quiz.  A member of the Puerto Rico Senate also participated in the program.  She stated that the Committee also planned to do veterans affairs pro bono program in October 2003 in Washington, D.C.

Section Fellows Report

Former Section Chair Philip Harter reported on various activities of the Section Fellows.  These included consideration of revival of the Administrarive Conference of the United States and the most recent “Great Debate.”  This debate, between Viet Dinh (then Assistant Attorney General at the Department of Justice) and Marc Rothenberg (of the Electronic Privacy Information Center) was held at the National Press Club. It attracted approximately 100 people, including many working members of the press, and was carried live on C-SPAN.

Adjudication Proposal

The Council resumed discussion of Council Member Michael Asimow’s adjudication proposal.  Asimow noted that separation of functions was an unresolved issue, as it was unclear whether the APA applies only to the prosecutive function or to proceedings that are nonprosecutorial in nature.  Former Section Chair Peter Strauss commented that separation of functions is widely construed by government employees as reasons not to talk to their bosses.


Jeffrey Lubbers asked, with respect to the comments on page 8 of the draft concerning separation of functions, whether it would be better to say, “Separation of functions is not violated when agency heads or their advisers [rather than “decisionmakers or advisers to decisionmakers”] communicate with prosecutors or investigators . . . .”  Asimow responded that they will make that clearer.


Former Section Chair John Hardin Young expressed his concern about doing anything with separation of functions that could be viewed as weakening them.  He noted that we need not to create loopholes that would create a potential for abuse but need to think about things like disclosure and the potential for abuse.  Peter Strauss stated that section 554(d) was one example where agency heads have confusion about this issue.


Former Section Chair Ronald Levin stated that the Section has not had as much consultation with agencies as it usually does on an issue like this.  He indicated that the Section  should not foreclose issues until it has had a chance to do that.  Section Chair Neil Eisner commented that he thought bringing in agency people to comment on the proposal would be very valuable.  Section Delegate Judy Kaleta stated that she had talked with Asimow about this issue and that the Section could reach out early to the Government and Public Sector Lawyers Division.

Nominating Committee/By Law Amendment

With respect to the proposed recommendation concerning the Nominating Committee (see Tab 8 of the meeting materials), Section Chair-Elect William Funk stated that the Section Bylaws required appointment to the Committee of someone who had never been on the Council.  He indicated that this provision was an inhibiting factor in selecting new Section members for Committee membership.  Former Section Chair Philip Harter strongly opposed the proposal.  He indicated that selecting Committee members involved an effort to capture different points of view and that if the Section had that few people who were eligible for Committee membership, it was in deep trouble.  Section Delegate Ernest Gellhorn noted that Funk’s proposal makes a lot of sense and did not preclude having different points of view.  Former Section Chair Peter Strauss also opposed the proposal.  He commented that there was value in “grooming” junior Committee members, like junior faculty.  He also suggested that the Section could have the Nominating Committee choices subject to Council review and approval.  Former Section Chair Ronald

Levin stated that the genesis of the idea was a set of discussions in a similar vein with several Section chairs.  His inclination would be to take out the current restriction, as having this type of restriction does not guarantee against a cabal within the Committee.  Vice-Chair Randolph May said that he doesn’t feel that strongly about the change.  With respect to Professor Strauss’s suggestion, he stated that he did not think having the Council approve the slate of Committee members would improve things, and that he was not sure he wanted to introduce that level of politicizing.  After further discussion, the question was called, resulting in a 7-7 tie vote on the proposal.  Funk then said that he would withdraw the proposal.

Executive Committee/By Law Amendment

With respect to a proposed amendment to the Section’s Bylaws concerning the Executive Committee (see Tab 7 of the meeting materials), Vice Chair William Funk reported that at least three times (e.g., on European Union administrative processes), the Section had had to adopt a position between meetings.  The proposed change would allow a majority vote of the Executive Committee between Section meetings to authorize an action on behalf of the Section.  Section Delegate Ernest Gellhorn commented that this was potentially a sensible solution.  Section Delegate Judith Kaleta was concerned that the proposed change would give Council members an “out” not to participate in voting.  She would like there to be active participation by Council members.  Section Chair Neil Eisner noted that sometimes the Section had to act in a day or so.  Council Member Leonard Leo stated that there are a lot of reasons that people do not respond – for example, Committee members sometimes just “follow the traffic” of messages and do not see need to weigh in – but added that failure to respond is not a lack of leadership.  Former Section Chair Ronald Levin stated that he definitely supported the general thrust of the proposal, though he had some doubt about the seven-day limit.  Upon a motion and second, the proposed change was approved for presention to the Section membership for ratification at the Annual Meeting.

Draft Guidelines for Sponsorship

The Council then turned to a discussion of draft guidelines for sponsorship for Section activities.  Council Member Leonard Leo listed several highlights of the draft guidelines (prepared by Harold Bruff).  There is a need to be sensitive to who the Section takes money from.  The Government and Public Service Lawyers Division has special concerns because of the number of government people in its membership.  The guidelines envision three categories of sponsors: (1) those looking at members as customers (e.g., LEXIS); (2) those looking at members as decisionmakers; and (3) sponsors having a general interest in administrative law.  They address foundations as well as corporations.  Sponsorship by foundation may raise fewer concerns, although concerns may still arise with respect to some organizations with particular point of view (e.g., the U.S. Chamber of Commerce).  The draft concludes by suggesting that the Section needs a regular entity to review and approve particular sponsorships, but does not say who that is.  Section Chair Neil Eisner stated that this is a two-way street and that the Section  needs members’ help in targeting potential sponsors.  Section Member Cynthia Drew noted that if we could have everybody’s help as we plan meetings, we can have silent partners or make use of inactive members in a particular city where we’re planning meetings. Membership Chair

Myles Eastwood noted that the General Practice Section has an ongoing Sponsorship Committee that is appointed for a term of years to build expertise.

Basic Training

With respect to a tentative list of training courses that the Section could offer (see Tab 9 in the meeting materials), Section Chair Neil Eisner stated that the Section has members and law students who could benefit from basic training.  He indicated that while the Section can offer an Administrative Law Institute, to do it right the Section needs to develop a lot of material, much of which can be posted on the Section’s webpages.  He felt that the costs to the Section would be minimal, but that the Section would need someone to oversee this.  Council Member Loren Smith commented that attendance at court training sessions dramatically increased if attendees received CLE credit.  Benefits Co-Chair Jodi Levine stated that having judges on panels helps to increase attendance.  If a training course includes an ethics portion, that also would draw people who need ethics CLE credit.  Section Vice-Chair Randolph May said that he was particularly excited about this concept.  It has the potential for drawing younger members to the Section.  He added that the Section ought to try to build into training courses a reception or other social activity, with instructors and other senior members, as one of things the Section holds out to prospective Section members is the opportunity to mingle and network with such people. Membership Chair Myles Eastwood suggested that the Section get on the ABA’s video system, which would allow it to advertise courses to 300,000 people.  Council Member Anna Shavers stated that doing state administrative law programs in which state law was contrasted with federal administrative law could be very attractive.  Jodi Levine also noted that groups like AARP and other citizen groups may want general information relating to certain topics.  She indicated that where you are dealing with the public, you can charge to cover your costs.  Section Chair Neil Eisner commented that foreign governments also want information about our legal process as the U.S. Trade Representative presses foreign governments for openness in their decisionmaking.

Publications

Section Vice-Chair Randolph May reported on Section publications in lieu of former Section Chair James O’Reilly, who has taken over as Chair of the Publications Committee.  The Section’s two most recent books -- the adjudication guide and Eleanor Kinney’s guide to Medicare decision-making – are selling nicely; the Kinney book has already made an $8,500 profit and the adjudication book is near the break-even point.  There has been discussion about

sending an e-mail to ALJs, particularly within SSA, to promote both books together, then promoting the adjudication book more widely to ALJs.  The next book, the Administrative Law Developments book, this year went out to all Section members and to a  list of agency counsel.  Cass Sunstein’s The Cost-Benefit State, will be one of 25 best-selling ABA books for which the ABA will shortly do a promotion, including a banner ad on the ABA website.  The next book that the Committee hopes to have in hand is the Herz and Duffy work on the ABA Project on Judicial Review, which will look something like a companion piece to the adjudication book.


May also indicated that the Section needs to think about whether Section members should get the Developments book as well as the Administrative Law News and the Administrative Law Review.  Providing all of these publications to members gives them a lot of value for their Section membership, but is very costly.  He asked that the Section start giving the Committee feedback on the costs and benefits of increasing annual Section dues, which now are $35.  Forty percent of ABA sections currently charge $35 a year, but the Section could make a good case for a dues increase. An additional idea would be alternative methods of delivery of publications.  Former Section Chair Peter Strauss suggested that the Section also develop a list of law school librarians to which Section publications could be sent.  He also raised a concern about electronic delivery of publications, which he felt would take a lot of value out of Section membership.  He noted that there could be differentiation for benefits to Section members.  May responded that the ABA

has more of a problem of differential Section membership, but that the Section could do certain publications over and above the benefits of basic Section membership.

Administrative and Regulatory Law News

Administrative and Regulatory Law News Editor William Morrow reported that the News was now up to 28 pages.  They now have in place a structure for soliciting articles that will turn the News into a forum for debate at a level we have not had in the past.  Morrow also stated that they would be inviting authors who are not Section members to contribute to the News.  He thought that the Section should be moving to cover art that continues to promote the next Section meeting  as well as make the magazine more attractive.  Council Member Michael Asimow commented that it was a fundamental change to move to short, policy-oriented articles, but that it was not so easy to attract those on deadline for four issues a year.  He suggested that when Section members hear about some lecture at their own institutions, or a law review article, they get an outline to identify potential contributors. Once you suggest the idea to people, he felt that they would be very receptive.  Council Member Loren Smith stated that the ABA’s Litigation Magazine has a very good cover design that illustrates the issue’s theme or one of its articles.  Morrow replied that that was what they were looking for.

Membership Committee

Membership Committee Chair Myles Eastwood reported that the Section’s membership was holding even at 14,787 members, including 9,5731aw student members.  He stated that as the Committee did last July, it can send an e-mail to the 7,800 ABA members who respond on surveys that they have interest in administrative law, but who are not now Section members.  He also mentioned that the December 2002 issue of Student Lawyer included an article by Section Law Student Division Liaison Elise Hoffman.  Eastwood indicated that the Committee was going to try to design a membership survey to ask what the Section was doing right and what it could do better.  Section Chair Neil Eisner commented that while membership of other ABA sections was still declining, this Section was up by 100 from last March.  Eastwood added that this Section is one of three Sections with level or increasing Section membership.

Nominating Committee

Former Section Chair and Nominating Committee Chair Ronald Levin reported on the status of the Committee’s work.  He mentioned that some issues, such as the Vice-Chair position and Council slate, were still unresolved.  Former Section Chair Thomas Sussman was under consideration as Section Delegate to succeed Ernest Gellhorn.  Levin suggested that it would be best to use this meeting to talk to people and invite further input.  He thought that the Committee 

can resolve things once he and Committee Member Katie Kunzer go back and consult with the third Committee member, Russell Frisby.  He hoped that the Committee would be able to report within a short time.

Budget

Robert Horowitz of the ABA staff reported that reserves were holding steady from where they were a year ago.  He estimated that dues revenue probably will be more or less flat by the end of the year.  Reserves were approximately $216,000 at the start of the year and probably will wind up about the same.

European Union Project

With respect to the proposal for the European Union Project (see Tab 13 in the meeting materials), Section Chair Neil Eisner stated that there was an inherent need for some compensation to the proposed Director of the Project, Professor George Bermann, and to the Sub-Directors.  He reported that the Section has made a tentative offer of $7,500.  Eisner also noted that bringing people to the United States and sending people to Europe also would be a significant source of expenses.  He indicated that this Section may be able to look to other Sections for support, and that he hoped it would help with fundraising to have someone of Professor Bermann’s stature as Chief Reporter.  The International and Business Law Sections have expressed general interest in the Project.  Eisner added that if other Sections were  going to cosponsor, the Project should be this Section’s project, but allow involve  cosponsors at a lesser level.


Eisner further reported that Professor Bermann had suggested that the Project have a sectoral approach (e.g., antitrust).  Former Section Chair Ronald Levin commented that the sectoral approach was a good one.  Eisner stated that we did not want to lock anything in at this point and would bring in Professor Bermann and others for discussion.

CARE Act of 2003

The Council then turned to the Business Law Section’s proposed resolution concerning the CARE Act of 2003, which gave the Securities and Exchange Commission authority to levy civil money penalties in administrative proceedings against any individual or company alleged to have violated (or caused another’s violation of) any federal securities law or regulation.  (See Tab 14 in the meeting materials.)  Section Chair Neil Eisner reported that both the Individual Rights and Responsibilities Section and this Section had opposed the resolution, but indicated that it was still an issue for the ABA President.  Council Member Renee Landers reported that she was not sure there was any chance for a meeting of minds with the Business Law Section.  Section Chair-Elect William Funk expressed his strong opposition to the recommendation.  In his view, the Act was not changing substantive law and whoever is covered by securities law is still covered.  He found the report highly deficient on the state of the law.  Section Secretary Jonathan Rusch seconded Funk on various deficiencies in the report.  Former Section Chair Peter Strauss commented that he could not imagine the ABA gaining anything affirmative for going forward with this.  Council Member Loren Smith said that he agreed with the prior comments on the quality of the report.


Council Member Jeffrey Lubbers observed that the larger issue raised in this context was when administrative agencies should impose civil money penalties (CMPs).  He noted that ACUS had helped push Congress into passing more admin agency CMPs, and that the proposal was also a slap at ALJs and the SEC.  Landers stated that the other hidden issue here was lawyer discipline.  Lubbers suggested that perhaps the subpoena issue – raised by the recommendation’s opposition to legislation or regulations granting the SEC new authority to subpoena records without notice to the subject of the request – could be separated out.  Council Member Michael Asimow stated that he was objecting to the notion that the agency would have to go to court for the subpoena.  Section Chair Neil Eisner reported that other Sections have asked why this proposal was sent to only four ABA sections.


Former Council Member David Cardwell cautioned that the Council should make sure not to oppose just the report.  The ABA can sever the report and just pass the “whereas” clauses in the resolution.  Eisner stated that what Landers circulates as a result of her discussions with the Business Law Section would be circulated to everybody.


Upon a motion and second, the meeting was then adjourned.


* * *
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