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The spring meeting of the Section Council was called to order at approximately 9:00 a.m.  The following Council members were present: Section Chair Bill Funk, Chair-Elect Randy May, Vice-Chair Eleanor Kinney, Budget Officer Daniel Cohen, Section Delegates Judy Kaleta and Thomas Susman, Last Retiring Chair Neil Eisner, Michael Asimow, John Duffy, Myles Eastwood, Sharan Levine, Christine Monte, Hon. A. Raymond Randolph, Tom Sargentich, Sidney Shapiro, Anna Shavers, and Hon. Ann Marshall Young.

Introduction of Persons Present

In addition to the Council members listed above, there was an introduction of other persons present for the meeting.

Approval of Minutes

The Council approved the minutes of the Section’s winter meeting (Tab 1), after receiving substantive and technical corrections.

Report of the Chair

Section Chair Bill Funk first reported that Council Member Anne Dewey-Balzhiser has decided to withdraw from the Council.  He noted that the Council may select a replacement and that the Nominating Committee would report later in the meeting.  With respect to Council members absent from the meeting, Funk stated that Judge Loren Smith had now missed two consecutive meetings, but had provided an explanation for his absence in advance of the spring meeting and would like to be reinstated to the Council; on a voice vote, the Council approved his reinstatement.  Two other Council members, Edward Warren and Jonathan Rusch, had also provided advance explanations of their absences from the Spring meeting.


With respect to publications, Funk reported that the new blackletter statement of  federal administrative law has been published in a new and improved format and is available for sale through the Section office.  The last book in the APA project, Judicial Review of Agency Action, reportedly will be sent to the printer in August, and the latest Developments book has been sent out.


Funk reported that since the last meeting he has received a call from John Graham at OMB, thanking the Section for the comments it submitted on the peer review guidelines.  OMB has now released a revised set of peer review guidelines with a 30-day comment period.  Funk also reported that he wrote a letter on behalf of the Section to the Board of Governors concerning the blanket authority revisions the Board had proposed.  The House of Delegates did not adopt the proposed revisions that the Board was suggesting. The letter argued that one Section should be able to say something with which another Section disagreed.


Funk commented that the Section had a successful long-range planning meeting on the prior day, with some actions subsequently being taken on oversight and invigoration of committees.  Finally, Funk reported on his and other Section officers’ continued involvement in discussions within the ABA about the ABA’s financial difficulties.  He noted that the ABA is proposing to continue to impose a $2 “head tax” for every lawyer and associate member of the Section.

Report of the Chair-Elect

Chair-Elect Randy May reported that the Section’s 2005 spring meeting will be held in   Savannah.  At the Fall Conference, which will be October 21-22, 2004, he expects a good mix of top-notch programming and social events.  He has asked Council Member John Duffy to be the Fall Conference Chair.  On Thursday, October 21, the Section will have its reception at the U.S. Botanical Garden.  On Friday, October 22, the Section will have its Section dinner at the U.S. Supreme Court; Justice O’Connor will host that event.  Duffy noted that there is a form for proposing program items for the Conference (Tab 2), and that proposals can be submitted to him on the form or by e-mail.  The submission deadline on the form is June 11.

Nominations Committee Report

Boyden Gray, Chair of the Nominations Committee, reported that there were four regular Council seats, plus a fifth seat that would be a one-year slot.  The Committee made the following recommendations:

· Three-year Council seats: Wendy Wagner of the University of Texas Law School, Katie Kunzer of the American Chemistry Council, Bernard Bell of Rutgers Law School, and Ron Smith of the Disabled American Veterans.

· One-year Council seat: Alan Charles Raul of Sidley Austin Brown & Wood.

· Vice-Chair: Daniel Troy of the Food and Drug Administration.

· Council legislative liaison: Consuela Washington of the minority staff of the House Energy and Commerce Committee.

· Council executive branch liaison: Jennifer Newstead, OMB General Counsel.

Funk stated that the Committee’s recommendations would now be published for the Section membership, but that the Council could vote immediately on the Raul nomination.  On motion and second, the Council voted to elect Raul to the one-year term seat on the Council effective immediately, and expiring on August 31, 2005.

National Institute for Administrative Law

Former Section Chair John Hardin Young stated that the goal is produce the first  Institute in spring 2005.  The program would center on the practitioner, but draw on the expertise of academia.  Young stated that the program will be designed to appeal to a fairly large market and will focus on making agency law to broaden the program’s appeal.  This would become a continuous offering every spring, as the Section now has with the Fall Conference.  Young urged members to read the preliminary discussion draft paper for the Institute (Tab 3) and to provide him with any comments or suggestions.

Delegates Report

Concerning the administrative penalties recommendation adopted at the last meeting, Section Chair Bill Funk stated that the Council had endorsed the recommendation, but had wanted certain revisions in the report that have now been made. The NCALJ has already agreed to cosponsor it, and Professor Jamie Colburn indicated that after discussion with the Business Law Section, there were no longer significant areas of disagreement with that Section. 


Section Delegate Thomas Susman complimented Section Delegate Judith Kaleta for her efforts in obtaining support for the Section’s ombuds resolution.  With respect to requests for cosponsorship, the Health Law Section has a resolution (Tab 4) urging ABA members and lawyers to improve their knowledge of public health law.  Susman indicated that neither this resolution nor an ABA model rule on insurance disclosure (Tab 5) had particular relevance to the Section’s expertise.  On the proposed resolution concerning standards of practice for lawyers representing child welfare agencies (Tab 6B), Section Chair-Elect Randy May said that he did not believe the Section had any expertise on the issue.  Section Chair Bill Funk responded that it is in the Section’s bailiwick because it addresses matters of state administrative law.  Council Member Ann Young said that she felt the Section should take more time in deciding whether to cosponsor the resolution.  Funk suggested that the matter be  tabled and re-visited, as a number of people had not had enough of an opportunity to review the material on this resolution.


With respect to the resolution on the creation of an Administrative Law Judge Conference (Tab 6A), Kaleta indicated that this version was an early draft for the Section to review, and that we were likely to see another version of the resolution before the Annual Meeting.  Funk added that if the Section has views on the resolution, it is better to form them earlier rather than later and to talk with the administrative law judge community.  With respect to the ABA’s financial concerns, Kaleta noted that this is one of the issues driving the discussion about governance of the ABA.

Archiving Report 109

Section Chair Bill Funk reported that pursuant to the ABA’s policy on archiving reports that reach 10 years of age,  the Section had been asked whether a 1994 report on recruitment of administrative law judges, report 109 (Tab 11), should be archived.  Under ABA policy, an archived report cannot be cited as ABA policy.  It seemed to Funk, however, that the policies in report 109 are still valid.  On motion and second, the Council by voice vote approved the non-archiving of the report.

Annual Meeting

Council Member Myles Eastwood reported on the upcoming Annual Meeting in Atlanta, for which he will serve as program chair.  He stated that the Section had four programs scheduled, as well as an excellent Section dinner scheduled for Friday, August 6, at Anthony’s.

Resolution on Stephen Owen

With respect to the passing of longtime Section member Stephen Owen, Section member Robert Anthony drafted a resolution in his memory (Tab 8).  On motion and second, the Council by voice vote adopted the resolution.

OMB Revised Peer Review Report

With respect to the OMB revised peer review report (Tab 10), Section Chair Funk said that it was very responsive to the Section’s concerns.  OMB went from being highly prescriptive to giving a lot more flexibility to agencies on issues such as what kind of peer review to have and when to have it.  Council Member Sidney Shapiro suggested that there was some drafting advice the Section might give as to the actual rules.  He indicated that the proposed guidance document does not track the comments, such as the provisions touching on the scope of the application of these guidelines.  After discussion among Council members, Funk stated that there was a question whether the $500 million modifies both the private-sector decision of the potential effect and impact on important public policies or either of the latter.  He indicated that the Section could comment to OMB on the desirability of clarification on this point.  On the proposed language generally barring participation by scientists from the agency sponsoring the review (unless they were hired to be a peer reviewer), Funk said that it seemed inconsistent with the Section’s notions on flexibility and could have substantial adverse effects on large agencies like the Department of Health and Human Services if all agency scientists were barred.

Council Program

After a brief recess, the Council held its program, “The Controversy Over Regulatory Science.”  Materials relating to the program were provided to the Section as Tabs 7A and 7B.


May 2, 2004
Introduction of Persons Present

The Council meeting resumed at approximately 9:00 a.m.  The introduction of persons present included Section Chair Bill Funk, Chair-Elect Randy May, Vice-Chair Eleanor Kinney, Budget Officer Daniel Cohen, Section Delegates Judy Kaleta and Thomas Susman, Last Retiring Chair Neil Eisner, Michael Asimow, John Duffy, Myles Eastwood, Christine Monte, Hon. A. Raymond Randolph, Tom Sargentich, Sidney Shapiro, Anna Shavers, and Hon. Ann Marshall Young.

Budget Report


Budget Officer Dan Cohen reported that the Section has a current reserve of about $327,000, but continues to operate with a deficit in the short-term cash account.  The latter problem stems from two sources: the Section has slightly overspent on a number of projected expenses and received less revenue than projected; and there have been a number of unbudgeted expenses.  Most problematic is that Section dues revenues have  not reached projection.  It has been confirmed by the ABA Membership Department that over 1,000 of our lawyer-members have not paid dues.  These members are categorized as “law-student transfers” who have recently graduated and been admitted to their state bar.  Their first year as an ABA lawyer member is free, and it has come to light that the ABA did not send them the appropriate invoice for any Section memberships they may carry during this free ABA member year.  As a consequence, the Section has had the expense of servicing these members (printing and mailing the Developments Book, the Administrative Law News, and the Administrative Law Review) without getting any dues revenue from them.  Even when the ABA discovered that the Section membership was not paid, it failed to act in dropping these unpaid members from the Section. If the Section continues to run a shortfall in its cash account, the ABA will require the Section to tap into its reserves. There are four months left in the ABA fiscal year, and while some minimal additional revenues will be gained, there are substantial expenses yet to be incurred through the end of the ABA fiscal year.  


Cohen also discussed the March 2004 meeting held by ABA President Dennis Archer in Chicago concerning ABA finances.  The premise of the meeting was to get Section leaders’ input on curtailing the ABA’s projected $8 million shortfall over the next several years.  Cohen reported that the meeting deviated from the stated premise and instead President Archer used the meeting to defend the current $2 “head tax” and campaign for its’ continuance for at least one more fiscal year. , 


In closing, Cohen reported that the ABA is asking the Section to contribute between $3,000 and $5,000 to pay for an increase in office space rent that occurred when the Section staff was moved from the 7th floor to the 10th floor of the Washington office.  The move occurred during the time when the Section Director position was vacant, and further was done to accommodate a larger Section’s need for more contiguous workspace.  Although the move happened almost one year ago, the increased rent was not mentioned until recently, as the ABA continues to look to the Sections in trying to fund overall operating deficits.


Section Chair-Elect Randy May said that for the Annual Meeting he had asked Cohen and Section Director Kim Knight to prepare something in narrative form on budget issues.  He said that the Section has to appreciate that it is in an environment where the ABA’s financial difficulties will affect it.  Cohen said he would aim to circulate a draft budget to the Council by  June 15.

European Union Project Status Report

Last Retiring Chair Neil Eisner and Vice-Chair Eleanor Kinney gave a status report on the European Union project.  Eisner reported that Professor George Bermann has filled all of the key positions, though there are still open positions on some of the advisory committees.  The International Law Section has indicated that they would be willing to bear at least some of the cost if a program was held in conjunction with their Fall 2005 conference in Brussels.  Eisner reported that the International Law Section would be willing to put in an additional $2,500 towards the project and to consider putting in additional funds.  Three law schools -- Indiana, Suffolk University, and American University -- have agreed to sponsor conferences.  To date, however, the Section has not raised any money from law firms and corporations.  This is a serious problem because it has less than 30 days to raise the bare minimum of $75,000 that the Section wants to raise.  Everyone is fairly optimistic that more money is going to come through, but the Section will have to reassess things if the money is not raised by the end of the month.


Kinney said that she was confident that the money would be raised, but that we need to get the word out about the project and get the money very quickly.  She added that we have not been told “no” by any law firms, and that the Section would be submitting a grant request to the European Union office in Washington and was looking at foundations as potential contributors.  Eisner said that they wanted to send the Chief Reporters over to Europe in the Fall of 2004 to meet with the team that has been assembled there, and that we have to know that we have the money to send them so that they can make travel plans.

APA Adjudication Amendments

Council Member Michael Asimow reported on the current draft of the APA adjudication amendments (Tab 9).  He stated that the goal for today was to approve the draft so that it can be circulated to the government.  After he and Council Member Ann Young reviewed certain issues concerning drafting suggestions and corrections, Young said that she wanted the minutes to reflect the Section’s appreciation for the contributions of Dan Solomon and other members of NCALJ.  Asimow added his appreciation for the contributions they have received from many sources.


The major substantive issue, as reflected on page 6 of the draft, involves the language on removal or discipline of presiding officers: specifically, the final sentence stating that this proposed section 560(b) does not supersede existing statutes that provide procedures relating to discipline or removal of specific classes of presiding officers.  Asimow said that he knows of only one such statute on this point, pertaining to the Veterans Administration.  A current provision of law denies these rights to presiding officers before the Board of Veterans Appeals, and says they can be removed at any time for any reason.  Asimow said that the language here would grandfather the VA’s provision by allowing it to continue in effect.  He noted that he favored the grandfathering of the VA, in the interest in building a consensus for the proposal, but that others opposed it.  He therefore requested the Council’s guidance on what to do on this issue.


The Council then heard comments from Ron Smith and others on the removal issue and the VA’s adjudication practices.  Section Chair Funk stated that he supported grandfathering in this case, where Congress had specified an alternate procedure.  Section Delegate Susman suggested that the default position of these provisions should be no exemption, and that the bar should be higher than just that the agency is doing it and wants to continue doing it.  Chair-Elect May indicated that we owe Congress a bit of deference in creating a statutory scheme, and that the default position should be to leave in place what Congress has created.  Funk noted that we have not yet studied the VA system and do not yet know where it may be deficient.


Council Member Jeffrey Lubbers proposed that the first sentence of section 560(b) begin with the phrase, “Unless otherwise provided by statute,” rather than include the final sentence under debate.  Asimow said that he could live with that. After further discussion, Section Chair Funk indicated that he thought there was consensus on this change.  Council Member Young said that she thought the proposed phrase “unless otherwise provided,” would actually be broader than the original proposal.  Chair-Elect May commented that we still do not know enough about agency practice in this area.  Young added that in view of the prior passage of Resolution 101(b), concerning ALJ removal, she felt that it would be inconsistent with ABA policy to adopt the new proposed language of section 560(b).


After further discussion, on motion and second, the Council voted by a show of hands on whether to delete the last sentence from section 560(b) (thereby eliminating the exception).  The motion carried by a vote of 7-4.  On motion and second, the Council voted by a show of hands on whether to include Lubbers’ proposed language; the motion failed by a vote of 4-7.  Susman suggested that the report include some mention of whether to have an exception to the section 560(b) requirements.  Finally, on motion and second by voice vote, the Council approved the recommendation subject to some minor wording changes.

OMB Revised Peer Review Report

Section Chair Funk noted the prior day’s discussion of the revised report, including the concerns that he and Council Member Sidney Shapiro had raised on the need for clarification of ambiguities and the barring of agency scientists.  He noted that if the Section is to say anything, it will have to do so under blanket authority.  Shapiro pointed out another drafting concern under roman numeral I in the report.  The definition there seems to exclude adjudicative processes altogether, and excludes distribution limited to adjudicative processes.  In addition, under section 8 of the exemptions (at page 35), there is a partial exemption of adjudications.  Funk indicated that he expects to draft something shortly for circulation to the Council.

Planning Meeting Actions

Section Chair Funk briefly reiterated his comments about the success of the Friday planning meeting, and generally indicated that the Council would be implementing certain actions as a result of the meeting.

Membership Report

Council Member Myles Eastwood reported that as of April 14, the Section was at 16,910 members; 5,711 of those are lawyer-members, and 11,019 student members.  As of March 31, 2003, the Section had 4,868 lawyer-members.  He also talked about the member survey as a good survey that tends to corroborate what the ABA staff in Chicago has said about what members want.

NCCUSL Model State APA Update

Council Member Michael Asimow provided an update on the NCCUSL’s reexamination of their uniform state administrative procedure act.  At their first meeting, the NCCUSL commissioners agreed to adopt a relatively simple “core act,” which would not differ very much from the 1961 proposal.  They then will provide a “menu” of additional provisions that states could adopt, which might be similar to the 1981 legislation.  Asimow promised to update the Council on further actions on this project by NCCUSL.

Adjournment

Upon a motion and second, the Council voted to adjourn the meeting at approximately 11:30 a.m.


* * *


