AMERICAN BAR ASSOCIATION

SECTION OF ADMINISTRATIVE LAW AND REGULATORY PRACTICE

COUNCIL MEETING

APRIL 20, 2002

9:00 a.m. – 11:30 a.m.

THE JEFFERSON HOTEL

GRAND BALLROOM

RICHMOND, VIRGINIA

MINUTES

Call to Order.  Section Chair C. Boyden Gray called the meeting to order.  Chair-Elect Neil Eisner, Immediate Past Chair Ronald Levin, Vice-Chair Thomas Morgan, Representative to the House of Delegates Ernest Gellhorn, Secretary Cynthia Drew, Assistant Secretary Jonathan Rusch, Assistant Budget Officer Daniel Cohen, and Council members Steve Calkins, John Cooney, John Duffy, Russell Frisby, Renee Landers, Leonard Leo, and Lisa Whitney were also present.  After the welcome and introduction of persons present, the minutes of the February 2 & 3, 2002, Council meetings were approved with an amendment to be sent by Jon Rusch.

Chair’s Report.  Chair Gray noted the emergence in Europe of a type of administrative process not embracing judicial review.   He suggested the Section should sponsor a project on international administrative law, and sees a role for the Section in facilitating an understanding of European administrative process and promoting needed transparency in global rulemaking.  Like the APA project, this effort could be a multi-year undertaking.

Chair-Elect’s Report.  Chair-Elect Eisner reported that Dan Cohen is the Chair of the fall conference.  He noted that several programs have already been scheduled with an international focus, and is working on appointments for next year.

Immediate Past Chair’s Report.  Former Section chair Ron Levin and Council member John Duffy briefed the Council on the Section’s successful opposition to the Intellectual Property Section’s proposal to file an amicus brief in Eldred v. Ashcroft.  The IP Section had proposed that the Board of Governors approve filing a brief that would have supported the constitutionality of the 1998 Copyright Term Extension Act.  Our Section considered that position unsound from a policy perspective.  Levin reported that the Board declined the IP Section’s request, in part because of our Section’s opposition.

Delegates’ Report.  Delegate Gellhorn reported on the more significant of the following potential agenda items for the 2002 Annual Meeting: 

#3 Guidelines for the Appointment and Performance of Counsel in Death Penalty Cases.  Adopts revisions to the Second Edition, Revised ABA Guidelines for the Appointment and Performance of Counsel in Death Penalty Cases, dated August 2002.  Sponsor: Standing Committee on Legal Aid and Indigent Defendents.  Gellhorn remarked that the ABA has a good role to play on this issue.

#4 Affordable Housing.  Supports the creation of a National Housing Trust Fund or any similar initiative that would help fund the creation and/or maintenance of affordable housing.  Sponsor:  Commission on Homelessness and Poverty.  Gellhorn wondered whether this is an issue to which lawyers need to speak.

#5 Predatory Lending.  Urges Congress and the Administration to enact legislation to develop and/or strengthen initiatives to curb unscrupulous lending practices also known as predatory lending to defend the rights of those who are disproportionately victimized; the elderly, low income, and minorities.  Sponsor:  Commission on Homelessness and Poverty.  Gellhorn suggested that this recommendation be referred to the Section’s Banking and Financial Services and to its Antitrust and Trade Regulation Committees for review.

#6 Foreign Sovereign Immunities Act.  Amends the U.S. Foreign Sovereign Immunities Act to address language in the statute that has caused conflicting judicial decisions, ambiguities, and confusion.  The recommendation addresses a series of issues with the interpretation of application of the FSIA, including the scope of application of the Act to government entities, officials, and the corporations, the exceptions from immunity, and the service and execution provisions.  Sponsor:  Section of International Law and Practice.  Gellhorn will consult with Delegate Cass on this recommendation.

#7 Intersexed Children.  Recommends that all countries follow procedures similar to the Columbia procedure so that no child will be subjected to surgical alteration unless the parents have been provided with full information and have signed a truly informed consent.  Sponsor:  Section of International Law and Practice.  

#8 World Summit on Sustainable Development.  Proposed that the U.S. Government help to promote a successful outcome to the World Summit on Sustainable Development.  Issues likely addressed in the recommendation include: promotion of capacity building and effective enforcement of national measures; improved international governance; and ratification of existing multilateral environmental agreements by the United States.  Sponsor:  Section on International Law and Practice.  Gellhorn suggested that this recommendation be referred to the Section’s International Law and Environmental and to its Natural Resources Regulation Committees for review.

#11 Low Income Taxpayer Clinic (“LITC”) Program.  Recommends to the Congress that it provide adequate funding to the Low Income Taxpayer Clinic (“LITC”) program under Section 7526 of the Internal Revenue Code of 1986 to clarify that LITC funding should not be considered only as seed money but also a source of continued funding.   Sponsor:  Section of Taxation.  Gellhorn indicated that he would oppose this recommendation as lying outside the purview of the profession.

#12 Fight Against Terrorism.  Urges the adoption by Congress of a law allowing for private persons to file civil actions in the name of the United States Government, using non-privileged information to allege that funds or payments are being or have been made to organizations officially recognized by the President of the United States as terrorist organizations.  Sponsor:  Gregory S. Smith, State Bar of Georgia Delegate.  Gellhorn suggested that this recommendation be referred to the Section’s  Constitutional Law and Separation of Powers Committee for review and comment.  He asked Hal Bruff to take the lead on this.  

#13 Foster Care Independence Act.  Supports the full implementation of the 1999 Foster Care Independence Act through appropriate state legislation in order to provide youth up to age 21 transitioning out of the foster care system full access to all necessary services.  Sponsor:  Steering Committee on the Unmet Legal Needs of Children.  Gellhorn is inclined to support this recommendation. 

Gellhorn noted that he expects an animal rights issue to come up again at the Annual Meeting.  It was withdrawn from consideration at the Midyear Meeting.  Cass is tracking this recommendation.

Gellhorn also urged Section study of the report by Paul Verkuil and Jeff Lubbers on alternative approaches to judicial review of SSA cases.  He asked that the report be referred to the Section’s Benefits Committee for review and comment, and suggested that its review might result in a recommendation.

#10 Model Rules of Professional Conduct.  Proposes recommendations to govern the multijurisdictional practice of law that serves the public interest.  Sponsor:  Commission on Multijurisdictional Practice.  Vice-Chair Tom Morgan reported on the recommendations to be before the House at the Annual Meeting.  The Commission’s final report reduces and combines proposed Model Rules 5.5(c)(5) & (6) into proposed Model Rule 5.5(c)(4), which permits the performance of services in a non-licensing jurisdiction on a temporary basis to the extent such services “arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.”  The formerly proposed client location restriction, the “substantial connection” requirement, and the primary law restriction are now omitted.

Remarks, Robert Grey.  Robert Grey thanked the Section for selecting his hometown, Richmond, for its spring meeting.  He congratulated the Section for the longest streak of putting resolutions before the House of Delegates of any Section and commended the Section for well fulfilling its core mission: aiding professional development.  Noting that the Association had matured over the past ten years, he shared views on the state of the profession and the ABA’s current role in it from his current perspective as Chair of the ABA’s Researching the Future of the Profession Committee.  With respect to the emphasis on globalization in large firms, he believes that American lawyers’ international work is important and growing because international lawyers want American lawyers to work with them.  In response to Chairman Gray’s question regarding the ABA’s response to the “tyranny of the billable hour,” Grey noted the increase of flat-fee and sliding-scale arrangements, while stating his belief that law firms will continue to track hours for internal management.  Regarding the issue of judicial independence, Grey sees improving the ABA’s executive and legislative access as a key component in the search for solutions to the growing backlog of federal judicial vacancies.  

Fall Conference Report.  Dan Cohen reported on the programs already submitted for the fall conference and will send a request for further submissions soon.

APA Project.  John Duffy reported that the blackletter statement has been published in the Administrative Law Review 54:1.  Work continues on finalizing the next phase of the project.

Request for Comment on Section 103, Electronic Signatures in Global and National Commerce Act.  Josephine Scarlett, U.S. Dept. of Commerce, gave a presentation on the Act, which bestows upon electronic signatures the same legal status as handwritten ones.  She noted that privacy concerns were the primary motivation for most of the exceptions to the Act.  Council Member Calkins raised a concern about how e-mail address changes would be handled under the Act.  Scarlett invited comment upon any “exception” issue from any Section committee or member by August 2002.  Commerce is due to report to Congress on the status of Act implementation in June 2003.

OMB Draft Report to Congress on the Costs and Benefits of Federal Regulations, Review of Problematic Agency Guidance.  Chair-Elect Eisner briefed the Council on issues relating to review of problematic agency guidance and recommended the Section’s participation on this issue.  The Chair asked the Rulemaking Committee to review the report and to prepare a draft comment letter for Council review and approval.

Memorandum of Understanding Between the Office of Advocacy, U.S. Small Business Administration and the Office of Information and Regulatory Affairs, Office of Management and Budget.   Council Member Cohen briefed the Council on this MOU, in which the two agencies pledge coordinated enforcement of provision the Regulatory Flexibility Act that require federal agencies to analyze the impact of proposed regulations on small businesses.  Concerns were expressed on two issues.  First, that the contemplated review could provide a limited group of interested parties with the ability to comment on a rule at a draft stage outside the agency’s record.  Second, that there could be serious separation of powers and confidentiality issues raised if the chief counsel were to review the same rule during Executive Branch review at OIRA.  Cohen suggested preparing a communication from the Section noting these concerns.  Council Member Landers will draft a letter for review by the Council.

Request from the Dispute Resolution Section to endorse legislation to establish the United State Consensus Council.  Phil Harter briefed the Council on the background and details of this request, that the Section co-sponsor the recommendation that the ABA support enactment of legislation establishing a U.S. Consensus Council.  The proposed council would consist of political appointees and would initially be funded with a $5 million appropriation.  Council Member Cooney objected to forming such a Council because there has been no showing of need, the justification comes from the state level only, and it is counterproductive to permanently establish a new group.  At the Chair’s request, Cooney will draft a letter to the Dispute Resolution Section outlining the Section’s concerns and declining the request to co-sponsor.  
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Call to Order.  Section Chair C. Boyden Gray called the meeting to order. Chair-Elect Neil Eisner, Immediate Past Chair Ronald Levin, Vice-Chair Thomas Morgan, Representative to the House of Delegates Ernest Gellhorn, Secretary Cynthia Drew, Assistant Secretary Jonathan Rusch, Assistant Budget Officer Daniel Cohen, and Council members Steve Calkins, John Cooney, John Duffy, Russell Frisby, Renee Landers, Leonard Leo, and Lisa Whitney were also present.  

Remarks, Robert Stein.   ABA Executive Director commended the Section for tackling issues affecting the entire ABA, which he noted ABA leadership had found very helpful.  ABA membership is trending upward and has already reached nearly 410,000, making it the largest professional organization in the world.  The ABA is having a good year financially.  The Board has ordered a reduction in expenses, and credit card sponsorships have become lucrative, so the Board does not expect to have to raise dues for another few years.  Stein reported on the publicity program the ABA is undertaking this summer that will use a public relations firm to craft “balanced” ads expressing the ABA’s values.  He also discussed the “Dialogue on Freedom” program initiated by Justice Kennedy, and encouraged Section members to visit the ABA web site for material to use in making presentations at high schools on the values of freedom that the war on terrorism seeks to defend.  Stein believes over-reliance on billable hours has both caused a reduction in mentoring and pro bono service and contributed to law firm instability.  The Hirshon Commission intends to provide some leadership on this issue in the near future.

OMB Guidelines on Data Quality.  Jim O’Reilly presented a proposal on behalf of the Government Information and Right to Privacy Committee to file comments in certain agency rulemakings that propose guidelines for implementing the data quality provisions of section 515 of the Treasury and General Government Appropriations Act for FY 2001. After briefing the Council as to the extent of data review required, he asked the Council’s permission to draft comments on relevant agency responses.  Immediate Past Chair Levin noted that, since any such comments would have to be sent under blanket authority, the Committee would have to give the Council and ABA time to approve them before they could be sent.  O’Reilly expects the Committee to sponsor a panel at the fall conference on what the agencies have done on this issue.  Vice-Chair Morgan asked that the Committee report at the Annual Meeting on its progress.  It was suggested that a letter be sent now to all sections and divisions on this issue, alerting them to the fact that the Section will be requesting blanket authority this summer for this purpose.  It was also suggested that an e-mail be sent now to all other section committees letting them know that the Government Information and Right to Privacy Committee intends to draft and submit such comments as time permits.  The Council approved the submission of comments focusing on proposed agency mechanisms that do not comply with the OMB guidelines.

Extension of Executive Order to some or all Independent Agencies,  such as FCC and FERC.  Chair Gray reported the Administration’s request that he forward Section policy on this issue, which was drafted by Peter Strauss and Tom Susman.  The Council endorsed this action.

Membership Report.   Membership Chair Myles Eastwood gave the report of the Membership Committee.  The good news: Section membership is still above 9,000 and on the rise.  Future plans include increasing membership by attracting more ALJs, government lawyers, and private practitioners.

Publications Committee Report.  Publications Committee Chair May reported year-to-date profit of $25,000 on book sales through February 2002, then reviewed sales and marketing efforts on the Section’s books.  A brochure featuring The Cost-Benefit State, but also including information on several of the Section’s other books, should be ready to mail soon.  Eleanor Kinney’s book on Medicare coverage will be out later this summer.  The APA Black Letter Statement on Adjudication, edited by Michael Asimow, should be out this fall.  A book covering the administrative law of multinational organizations and comparative administrative law of the United States’ major trading partners, proposed by Kathleen Kunzer, is still in the planning stages.  The Section has renewed its contract with American University Washington College of Law for sharing the cost of publishing the Administrative Law Review.

Nominating Committee Report.  Jack Young reported that the Committee is not yet ready to give its final report.  Preliminarily, the Committee recommends the following:

William Funk for Vice Chair; 

Jonathan Rusch for Secretary;

David Roderer for Budget Officer.  

For Council:  Michael Asimow, Anne Dewey, Anna Shavers, and Judge Loren Smith.  

The Committee may recommend Professor Jody Freeman to replace Cynthia Farina.  

For Ex Officio Members, the Committee recommends reappointment of Judge Merrick Garland, Viet Dinh, and Jim Rossi.  

The Committee recommends the Chair consider Ann Young for the Administrative Judiciary slot.  

The Committee is working with the Chair-Elect for a recommendation for the Legislative Branch slot.  

Young stated that the Committee will recommend the following for the Delegate position for the next three-year term:  to renominate Ron Cass through the August 2003 Annual Meeting, and then Judy Kaleta for the remainder of the term.  

If that were not acceptable, the Committee would recommend Judy Kaleta for the full three-year term.  

The Council discussed various aspects of this recommendation.  The Chair asked the Committee to come back with a recommendation for Delegate for the full three-year term.

Budget Report.  Assistant Budget Officer Dan Cohen gave the report of the Budget Committee.  The Section has been operating at a deficit the past couple of years, and more emphasis should be placed on increasing revenues.   The Section needs to be more aggressive on sponsorships.

Veteran Affairs Committee Report.  Don Purcell reported that legislation has now been drafted incorporating the Committee’s August 2000 recommendation urging Congress to expand the jurisdiction of the United States Court of Appeals for the Federal Circuit to include review of all purely legal issues decided by the United States Court of Appeals for Veterans Claims, formerly the Court of Veterans Appeals.  

Court of Appeals Issue.  Delegate Gellhorn reported on the Court of Appeals’ increasing practice of allowing counsel only fifteen-minute arguments.  He suggested the Section submit a letter exploring interest in having the ABA comment on this issue.  Council Members John Duffy and David Frederick will draft a letter, Council Member Calkins will also review it, and the proposed letter will be submitted for Council approval.  Jodi Levine suggested that the Section coordinate on this letter with the Judicial Division, and that the easiest way to get such a draft letter to other sections is through the Section Chair listserv.

There being no further business, the meeting was adjourned at 11:30 a.m.
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