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8:30 a.m. - 11:30 a.m.
Call to Order.  Section Chairman C. Boyden Gray called the meeting to order.  In addition to the Chairman, Chair-Elect Neil Eisner, Immediate Past Chair Ronald Levin, Vice-Chair Thomas Morgan, and Representatives to the House of Delegates Ernest Gellhorn and Ronald Cass, all members of the Council were present.  After the welcome and introduction of persons present, the minutes of the Spring 2002 Council meeting were approved.

Chair Report.  Chairman Gray welcomed the Council and members present.  He noted that there had been a planning meeting for the international administrative law project.  The Chairman recognized Joel Hoffman, former Chair of the Food and Drug Committee, who presented the Council with a proposed blanket authority request that the Food and Drug Committee of the Business Law Section.  After some discussion, the Council agreed to co-sponsor the following blanket authority request (after some wordsmithing):

RESOLVED, that the Sections of Business Law and of Administrative Law & Regulatory Practice of the American Bar Association encourage the Administration to nominate immediately a qualified and experienced candidate to become Commissioner of Food and Drugs in order to assist the Agency in achieving its mission to protect and promote the public health.

FURTHER RESOLVED, that the ABA encourages the leadership of the United States Senate and the Senate Committee on Health, Education, Labor and Pensions to promptly: (a) review the nominee’s qualifications, (b) schedule a confirmation hearing, (d) vote on the nomination, and if the nominee is deemed qualified; (e) move the nomination to a floor vote.

Chair-Elect Report.  Chair-Elect Eisner reported that he had created a couple new activity committees, including pro bono, sponsorship, and law student outreach.  He also noted that a new Administrative Process Committee had been created on E-Rulemaking.  He said that planning for the fall Conference is well underway.  He asked Dan Cohen, fall Conference Chair, to report on planned programs and activities.  Dan Cohen said that the theme for this years Conference is international administrative law.  Several programs and speakers are planned to address this growing topic.  There will be an all-day program examining the role of international ombuds.  He said that there will also be two programs on globalization and regulatory transparency; the first focusing on a recent agreement between the United States and the European Union that ensures each party will have access to proposed rules and analytical documents of the other and the second discussing the current extent of regulatory transparency in international standard-setting and dispute resolution organizations.  The Section will also present a program, co-sponsored by the Section of Individual Rights and Responsibilities, that will consider a series of issues arising out of the United States Government’s (USG’s) response to the terrorist attacks of September 11.  Finally, the Section Dinner, which will be at the National Airport, thanks to the efforts of Judy Kaleta, will present Grant Aldonas, UnderSecretary of Commerce for International Trade, speaking about USG efforts to promote regulatory transparency and His Excellency Guenther Burghardt, Ambassador to the United States, European Union (invited), describing “how its done in Europe.”  

In addition to these exciting programs, there is a whole slate of programs addressing current issues in U.S. administrative law.  These programs include the Fourth Annual Regulatory Update and Forecast for Labor and Employment Lawyers, an extremely topical and timely session looking at the SEC’s role in investigating securities fraud, and a program at which John Graham and other experts will discuss the impact of the Data Quality Act on public health and environmental agencies.  And, of course, it wouldn’t be the Administrative Law Conference without the ever popular Update on Annual Developments in Administrative Law.  

Delegates Report.  Delegates Cass and Gellhorn reported on the following recommendations submitted for consideration by the House of Delegates at this meeting.

11-1

CONSTITUTIONAL AMENDMENT



Amends §1.2 of the Constitution to include the following language as one of the purposes of the Association: “to defend the right to life of all innocent human beings, including all those conceived but not yet born.”

EG COMMENT: This was proposed at the February meeting of the House of Delegates and withdrawn.  I opposed it then and will do so again, not because I have no position on the philosophical issue but because I believe it is inappropriate for a professional bar association to take a position on a matter that is more social policy than law.  Yes, I also opposed the House of Delegate’s earlier “pro-abortion” position.

RC COMMENT: I also think that the ABA is ill advised to take on issues that, although they have obvious legal attributes, turn far less on considerations of legal process and institutional matters central to the special competence of lawyers than they do on considerations equally within the competence of others.  This proposal would squarely require the Association to take on such an issue as one of its principal purposes.

100 ROBERT L. WEINBERG, DISTRICT OF COLUMBIA BAR DELEGATE

Seeks federal legislation to provide that attorneys admitted to the bar of the Federal District Court of their home jurisdiction shall be entitled to appear as of right, with or without local counsel, in all Federal District Courts of the United States.

EG COMMENT: This proposal for nationwide admission to federal court practice is a small but helpful step respecting client preferences regarding who represents them; it also advocates fewer barriers to entry and increased competition among lawyers.  The current practice in many federal courts requiring local counsel to babysit “foreign” practitioners has not been shown to protect clients against ineffective counsel or federal courts against miscreant “foreign” attorneys.

RC COMMENT:  Although any proposal from one of the House of Delegates’ perennial gadflies (as I’ve learned, a class that is not tightly restricted) should be viewed with some suspicion, I concur with EG on this one.  There is no obvious reason for federal courts to operate as if they were independent jurisdictions.  The particulars of court practice may vary a bit from one court to another  —  as they do from one judge to another within a given jurisdiction  —  but the variance is small enough (and should be small enough) that it should not be the basis for depriving clients of the ability to choose a lawyer not local to the jurisdiction.  The Delegates will support.

101

GREGORY S. SMITH, STATE BAR OF GEORGIA DELEGATE

Urges the adoption by Congress of a law allowing for private persons to file civil actions in the name of the United States Government, using non-privileged information to allege that funds or payments are being or have been made to organizations officially recognized by the President of the United States as terrorist organizations.

EG COMMENT: If qui tam actions were an unalloyed public good, the proposal for extending this claims procedure to challenge the funding of terrorist organization would seem, on its face, to be desirable.  But the record on qui tam actions is mixed and there are, it seems to me, numerous questions that need to be answered about this proposal.  For example, is it sound (or even constitutional) to delegate to the President the authority to identify the basis for legal liability (sounds like Panama Refining to me); what risks would this create; would it interfere with government investigations and prosecutions?

RC COMMENT:  I’m more than a little concerned about authorizing individuals to sue in behalf of the government.  Especially where the issue is the use of funding for terrorism, there is ample basis to believe that the government itself would be the appropriate entity to decide when to litigate, against which organizations, and to what end.  Authorizing private suits seems certain to open a great array of options for mischief.

103 SETH ROSNER, DELEGATE-AT-LARGE

Amends the Model Rules of Professional Conduct by adding a new Rule 1.6 (b)(2) and Commentary.

EG COMMENT: This proposal is narrower than the one previously considered regarding the issue of lawyer disclosure of client information to prevent a crime.  The House, in August 2001, rejected a similar recommendation permitting disclosure not only where the crime was (a) likely to result in substantial financial injury which (b) uses the lawyer’s services but also where that disclosure would (c) prevent civil fraud.  This recommendation drops the civil fraud (item c) provision.  Unless Tom Morgan (or others) can identify problems with this narrower proposal, it seems worthy of support.

RC COMMENT:  This recommendation undoubtedly will generate intense debate.  It should.  The issue it addresses is both difficult and central to the work of lawyers.  The way the rule and commentary are written, the recommended change seems both to permit disclosure of information that presently would be deemed confidential and to require inquiries by the attorney who suspects that an organization might be engaging in criminal conduct.  The latter requirement is not express, but is a likely derivation of the permission the changed rule would grant lawyers to investigate and to disclose.  I do not have a firm idea of the right balance between confidentiality and disclosure in the circumstances addressed by the rule, but I do expect that the change, if adopted, will lead to a number of difficult line-drawing exercises regarding the obligations of attorneys to clients and to other members of the public and the degree to which such obligations can be changed by contract.

105
SECTION OF LITIGATION

Adopts the Black Letter of the Ethical Guidelines for Settlement Negotiations dated August 2002, which are designed to facilitate and promote ethical conduct in settlement negotiations and are not designed to replace existing law or rules of professional conduct, and should not serve as a basis for liability, sanctions or disciplinary action. 

EG COMMENT: A quick review suggests to me that these ethical guidelines for settlement negotiations are carefully drafted and reasonable.  However, there may be problems in the details and I have asked that our ADR experts review this recommendation and advise the Council and delegates accordingly.

RC COMMENT:  The guidelines do, indeed, seem reasonable and reasonably clear.  Some provisions are empty aspirational statements (e.g., “A lawyer’s conduct in negotiating a settlement should be characterized by honor and fair-dealing.”).  Others restate ethical obligations imposed by more generally applicable rules (e.g., the requirement to act in the client’s best interest).  But most provisions spell out the conduct expected of attorneys in straightforward and sensible fashion.  I would like to hear from others whether the provisions seem to lay traps for the unwary or to invite strategic litigation over the conduct of settlement negotiations (e.g., over the attorney’s good faith or adequate disclosure of information to clients or to unrepresented persons).  If that is not the case, the guidelines seem worthy of support.

112

C. BOYDEN GRAY, ABA MEMBER

Calls upon the President of the United States to continue to nominate promptly nominees to the federal bench and the United States, the United States Senate Committee on the Judiciary to clear nominees for full Senate confirmation within two months of a receipt of a nomination absent extraordinary circumstances, and the full Senate to promptly exercise its advise and consent function in voting upon or rejecting nominees.

EG COMMENT: This recommendation by Boyden on speedier nomination by the President and consideration and action by the full Senate of judicial nominations should spark an interesting debate.  The Rules & Calendar Committee of the House of Delegates has requested modification of the fourth resolve clause to reflect the fact that the ABA report on judicial nominees may take two months.  I think the recommendation could be made more apolitical -- e.g., it urges the President “to continue to promptly nominate candidates” yet urges the Senate Judiciary Committee to clear nominees generally within 2 months and the Senate to act “promptly.”  I am skeptical that it will be accepted by the House, especially if, as I expect, it is portrayed as a partisan slap at the Senate.  I would expect to support the proposal but as always will keep my mind open until I hear the Council debate.

RC COMMENT: I had intended to support this as a partisan slap at the Senate, but EG has convinced me that this is wrong.  It seems clear that over the past several decades, the judicial appointment process has gotten increasingly fractious, with each side focusing on what the other side (a) is doing to it now, or (b) did to it when last it had the chance.  Each side does a great job at portraying the misdeeds of the other, but we truly need to change the dynamic to make the process work better.  With so many judicial vacancies and so little and long delayed action, this proposal seems eminently sensible, regardless of politics.

BG COMMENT: A competing recommendation has been introduced by the Section of Litigation through the Kentucky Bar Association.  The Chairman said he would be satisfied if that version passes.

113 STANDING COMMITTEE ON JUDICIAL INDEPENDENCE

STANDING COMMITTEE ON ELECTION LAW

SECTION OF STATE AND LOCAL GOVERNMENT LAW

Encourages the study of judicial campaigns and the dissemination of information and conduct in campaigns that address the need to enhance the public’s knowledge about and trust and confidence in the justice system.

EG COMMENT: Seeking to address the effects of the “increasingly negative tone and tenor, and rising costs, of state judicial election campaigns,” this recommendation would urge that such campaigns enhance public knowledge, trust and confidence in the judicial system and that bar associations monitor these campaigns to promote adherence to these principles.  As a matter of historical accuracy it is hard to believe that judicial campaigns are worse today than ever.  (Recall the successful effort in Minnesota around 1916 to defeat Justice William Mitchell because of his German ancestry or the typical campaign in Cleveland, Ohio in the 1960s used to defeat any candidates who were not Irish (i.e., named Sweeney or Corrigan) or Italian (i.e., named Calabrese or Celebrezze or something like that).)  Aside from this hyperbole, I confess unease over bar-established “judicial campaign conduct committees,” especially where the bar also has made public recommendations on which candidates deserve support.  Might this not raise First Amendment issues when the monitoring is done by integrated bar associations?  I’m not fond of judicial elections and generally favor an appointment system; but if that is the system chosen by a state, I worry even more about official-type controls.  The problems of judicial elections in Alabama and Texas are not going to be solved by bar monitors.  So my current inclination is to oppose this recommendation.  

RC COMMENT:  Of course not. Plainly, not all of the recommendation is objectionable.  And there is cause to worry about state judicial elections.  But it is how most states pick judges, and it works pretty well overall.  Our state court systems account for more than 98% of legal decisions and the great bulk of American judges (outside the administrative process).  These systems work pretty predictably and pretty well.  We should be careful in recommending changes to them.  The processes for selecting state judges, while raising concerns on occasion, may have beneficial effects on respect for the judiciary.   We have little information on whether election makes state judges more or less trusted.  We have little information beyond anecdote on what difference particular designs for election might make in judicial performance.  Lawyers, especially the self-confessed leaders of the bar, are obviously interested parties in judicial selection and should have special insight on the subject.  But it is far from clear that this recommendation moves us in a direction that will be beneficial to the public.  Changing the mechanisms for judicial campaigns will not necessarily give us less manipulation of the selection process or better judges.  This is a serious issue and one that rightly deserves the attention of the bar, but the solutions advanced here do not look like they will provide much improvement.  They look like what you would get from a collection of pundits giving modest thought to a small set of anecdotes.  Or from a group of serious, interested, knowledgeable lawyers (with strong views on judicial selection procedures) talking too long to too many folks with similar prejudices.

114 STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

Amends Rule 7.2 of the ABA Model Rules of Professional Conduct to provide guidance with respect to lawyers’ participation in referral arrangements with other lawyers and non-lawyer professional services providers.

EG COMMENT: This recommendation would amend the Model Rules of Professional Conduct to permit reciprocal referral arrangements between lawyers and other professional service providers so long as the arrangement is not exclusive (i.e., the lawyer must be free to exercise his independent judgment if, for example, referral to a different service provider would be preferable) and the arrangement is disclosed in advance to the client.  The Rules would also add a prohibition that no name of a nonlawyer may appear in a law firm name (I assume this is the Ernst & Young issue where McKie Nelson did not include E&Y in the name of the firm but identified the firm as “affiliated with E&Y”).  Although the purists may object, I would support this change unless Tom Morgan (or others) explain why it is not desirable.

RC COMMENT:  I also would support the change.  Although it strikes me as not going far enough, it seems a step in the right direction.  I’m not sure why the restriction on a nonlawyer name appearing in the name of a firm is a good thing.  Especially if there is a relationship that encourages mutual referral, the use of the names of the parties doing both sides of the business seems more honest and straightforward.  The most likely — or at least the most evident — reasons for the restriction on names is anticompetitive.  Perhaps there is another explanation that is persuasive, but it is not obvious to me. In all events, the larger change will not happen now, so the change that is proposed seems positive.  Unless educated otherwise, I would support the recommendation.
115A

COORDINATING COMMITTEE ON IMMIGRATION LAW

Supports legislation providing noncitizens who reside in the U.S. and demonstrate significant equities, and their dependents, with an opportunity to acquire lawful permanent residence.

EG COMMENT: This recommendation to legalize noncitizens residing in the U.S. who demonstrate significant ties and meet usual prerequisites, to allow those eligible for permanent residence to adjust their status without first traveling abroad for processing, and to provide labor protections for noncitizen workers seem sensible and humane.  What is the recommendation of our Immigration Committee?  I also would be interested in the views of the INS and Department of Justice.  But my inclination is to support the recommendation.

RC COMMENT: There is virtually no aspect of immigration law that ever has made sense to me.  So the fact that the call to allow greater opportunity for resident noncitizens (and their dependents) to acquire citizenship seems sensible probably means that there is a problem here.  Do we know the size of the population involved?  The implications for resource allocation within the INS?  Interactions with concerns about terrorism?  I look forward to being educated on the subject.
115B

COORINATING COMMITTEE ON IMMIGRATION LAW



Urges protection of the rights of immigration detainees by: disclosing their names and whereabouts; allowing access to attorneys and family members; promptly charging and when appropriate, releasing detainees; and holding custody hearings with the opportunity for appellate review.

EG COMMENT: This recommendation regarding the detention of “foreign nationals” is certain to be hotly debated.  Until I read the supporting report, I have concerns about its sweeping statement that current practices violate the “constitutional and statutory rights of immigration detainees.”  My concerns about the quality of the argument are heightened by the executive summary which claims that the DOJ implemented these “significant regulatory changes” that “severely curtail[ed] the rights of immigration detainees” without “the advance notice and comment period usually required under the Administrative Procedures [sic] Act.”  But, of course, 5 U.S.C. § 553(a)(1) exempts from notice and comment any rules that involve “a military or foreign affairs function.”  I also am off-put by the emotional argument made for this recommendation asserting that the U.S. government is violating “due process rights” and is showing no “respect for the Constitution.”  A more thorough understanding of the Supreme Court’s application of the due process balancing test of Mathews v. Eldridge suggests that the problems are more nuanced and difficult.  I would appreciate greatly your guidance on how to address this recommendation.  My inclination is to speak against it even though it is almost certain to pass with heated denunciations of the Attorney General (some of which may be well deserved for other reasons).

RC COMMENT:  I repeat my statement of ignorance on issues pertaining to immigration law.  I have seen a great deal of argument about the treatment of people who have come under some increased suspicion under the past almost ten (by the time of our meeting, almost eleven) months, both those actually (specifically) suspected of complicity and those whose status makes them targets of concern and heightened scrutiny but not individual suspicion of particular conduct.  Much of what I have (on both sides of the debate) takes a tone that is of the same polemical and categorical variety as the recommendation.  Which hardly makes it persuasive.  I do not know what the right approach to detention of foreign nationals is, and I suspect that a simple answer is going to err significantly in one direction or the other.  This recommendation seems to err in the direction of treating terrorism suspects of all sorts as the exact equivalent of ordinary criminal suspects.  That cannot be the right answer across the board.  I would appreciate information on what is really at stake, what problems are likely to result from too broad and from too narrow federal authority over foreign national detainees.  It seems likely that such information could help produce a more balanced and more cautious approach to dealing with the matter.

117A

SECTION OF INDIVIDUAL RIGHTS AND RESPONSIBILITIES



Urges federal, state, territorial, and local governments to enact legislation, promulgate regulations or take other necessary action to ensure that an unmarried surviving partner who shares a mutual, interdependent, committed relationship with a victim of terrorism or other crime can qualify for crime victim compensation and assistance funds provided by that government to eligible spouses.

EG COMMENT: This recommendation proposes that same-sex and opposite-sex unmarried surviving partners who “share a mutual, interdependent, committed relationship with a victim of terrorism or other crime” should be eligible under state victim compensation programs and the September 11th Victim Compensation Fund (which makes such determinations based on state law).  My initial reaction of how this should be handled is one of immense uncertainty.  I can argue that at bottom this is an issue of social policy like abortion, tolerance of pedophile priests by Bishops, or the desirability of universal health insurance.  On the other hand, the ABA has rightly long opposed (i.e., since the 1960s) discrimination on many grounds.  Still, if this recommendation were to urge state legislatures to recognize same-same or opposite-sex relationships as marriages, I would oppose it as being a policy issue on which lawyers have no special insight.  Is it any different when the government action is based on that decision – or can we view it instead as being directed at discriminatory differential treatment of similarly situated victims?  Again, your discussion and guidance is solicited.

RC COMMENT:  This recommendation tackles one subset of the enormous number of issues respecting distribution of funds to families of victims of the September 11 attacks.  It takes a position that is eminently defensible, though not the only position one could take.  Put aside for a moment the issues respecting same-sex couples.  Should an unmarried man and woman living together be treated the same as a married man and woman?  Should the answer to that question depend on how long the unmarried couple had been living together?  Or how committed they were to each other?  Should there be a diminution of benefits to married survivors who were less faithful to their spouse?  Obviously, there are issues that we don’t want to be investigating in setting up compensation programs.  Marriage is a simple, easily verified fact that serves as a proxy for a set of judgments.  We recognize that it is merely a proxy, neither necessary nor sufficient for assessment of dependency, of commitment, or of other matters that might rightly influence decisions on the distribution of funds.  Should something else be used instead?  Should those who are distributing the funds be making more complicated assessments?  How would those assessments be made?  In the case of same-sex couples, marriage is not available to provide the same screen that it might for different-sex couples (and so, for these couples, reliance on marriage to distribute funds may be thought even less defensible).  But the absence of that proxy-screen does not eliminate the problems of judgment that then would be faced.  Reliance on marriage as a prerequisite can be deemed discriminatory, but affixing that label does not make the policy questions any easier. The judgments already being made by those who are administering the funds cannot be fully defended against complaints that the substance and process for their decisions are flawed.  The recommendation would impose choices that may be thought better or worse than the choices now being made, but it seems to me to advance a set of policy choices that are neither peculiarly the realm of lawyers nor obviously preferable to what we now have.  I should disclose that I serve on the board of directors of the fund that is distributing money to Massachusetts families of September 11 victims.

Glen Stover: Asked the Council to direct the Delegates not to oppose this recommendation.  After discussion, Council Member Frederick made a motion to direct the Delegates to support the recommendation.  The motion was seconded and approved.

117B

SECTION OF INDIVIDUAL RIGHTS AND RESPONSIBILITIES



Supports the freedom to pursue scientific knowledge for the maintenance and improvement of human health and opposes governmental actions that would prohibit scientific research conducted for therapeutic purposes or penalize individuals or research entities that participate in such research.

EG COMMENT: This recommendation really addresses a politically-charged debate of social policy under the mantle of preserving the freedom of scientific inquiry and scientific research for therapeutic purposes.  While I might personally support the recommendation’s policy proposal as a federal or state legislator, I am opposed to the ABA’s taking such a position.  At bottom it’s a moral issue on which reasonable persons will differ.  It is not appropriate for the House of Delegates; the issue is not germane; and it should be tabled on those grounds.

RC COMMENT:  I’m looking for a place to stake out real disagreement with EG.  This is not it.

119 SECTION OF INTERNATIONAL LAW AND PRACTICE

Recommends that the Congress and the President of the United States enact amendments to the Foreign Sovereign Immunities Act (“FSIA”) to address language in the statute that has caused conflicting judicial decisions, ambiguities and confusion.

EG COMMENT: This is the second or third time this proposal has come to the House and I still don’t understand the fuss.  Ron Cass, the foremost expert on the subject, has my proxy.  It is interesting to note that the proposal was withdrawn in February because of objections from Litigation which were not followed up; some changes were made in response to requests from others but most of the comments were rejected.  Unless someone else has more information, I plan to read the report when it comes in and listen to the debate.

RC COMMENT:  I love being called the foremost expert about something.  Anything.  Even when it ain’t so.  This recommendation tries to clear up some arguments over interpretation of the immunity we give to foreign entities and officials who are in the U.S. or whose activities arguably “occur” in the U.S. (a more problematic issue in an increasingly electronic world) and impose harm on U.S. nationals.  The folks interested in the debate either care about getting protection abroad for our diplomats and operations or about holding foreigners responsible for their conduct in the U.S. or their operations’ impact on our citizens.  Both the Clinton and Bush Administrations have been concerned with specific provisions in prior rounds of this recommendation.  The response to the resolution will turn on very small nuances in the language.  I’m curious to see what the folks in government now think of the proposal.  After so many rounds of debate, I’m prepared to declare myself in favor of conflicting and confusing legal authorities and let it go at that.

#201A-J
COMMISSION ON MULTIJURISDICTIONAL PRACTICE



201A
Affirms support for the principle for state judicial regulation of the




practice of law



201B
Adopts amendments to Rule 5.5 of the Model Rules of Professional




Conduct, dated August 2002

201C
Adopts amendments to Rule 8.5 of the ABA Model Rules of Professional Conduct, dated August 2002

201D
Adopts amendments to Rules 6 and 22 of the ABA Model Rules of Lawyer Disciplinary Enforcement, dated August 2002

201E
Encourages the use of the National Lawyer Regulatory Data Bank to promote interstate disciplinary enforcement mechanisms and urges jurisdictions to adopt the Intl Standard Lawyer Numbering System

201F
Adopts the proposed Model Rule on Pro Hac Vice Admission, dated August 2002

201G
Adopts the proposed Model Rule on Admission by Motion ,dated August 2002

201H
Encourages jurisdictions to adopt the ABA Model Rule for the Licensing of Legal Consultants, dated August 1993

201J
Adopts the proposed Model Rule for Temporary Practice by Foreign Lawyers, dated August 2002

EG COMMENT: These recommendations from the Commission on Multijurisdictional Practice will be debated at length.  Some requirements of association with a local lawyer in the proposal still seem too narrow to me but there apparently are limits to how fast changes can be made.  There also may be problems I don’t see.  I plan to listen to the debate.

RC COMMENT:  I agree

Presentation of the 2001 Scholarship Award.  Jack Beermann presented the 2001 Scholarship Award to Jody Freeman.   Unfortunately due to travel constraints last fall, the Section was unable to confer the Award to Professor Freeman last year.  He reminded the Council that the Subcommittee had recommended Professor Freeman for her article on The Private Role in Public Governance, 75 N.Y.U. L. Rev. 5434 (2000), the latest in a series of important articles she has written on public and private cooperation in the regulatory system.  Professor Freeman thanked the Council for the honor.

Recommendation of the Scholarship Committee for Recipient of the 2002 Scholarship Award. Jack Beermann read the recommendation of the Scholarship Committee for the 2002 Scholarship Award recipient.  He said that the Committee wholeheartedly recommended Elena Kagan.  He said that the Subcommittee was happy to report that 2001 was a very good year. Much strong administrative law scholarship appeared in the pages of the law reviews and it addressed a healthy range of topics.  He noted that many more pieces than usual were worthy of a prize and they ranged so widely that the Subcommittee sometimes felt they were comparing very sweet apples and very juicy oranges.  But in its ambition, depth, and imaginativeness, one piece stood above others: Elena Kagan(s Presidential Administration, 114 Harv. L. Rev. 2246 (2001).  It will, he said, influence the field for years.  The Council approved the Subcommittee recommendation and thanked them for their service.

The Council adjourned at 10:15 a.m. so that the program on “When Worlds Collide: State Sovereign Immunity Meets Administrative Law” could begin.
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9:00 a.m. - 11:30 a.m.
Call to Order.  Section Chairman C. Boyden Gray called the meeting to order.  In addition to the Chairman, Chair-Elect Neil Eisner, Immediate Past Chair Ronald Levin, Vice-Chair Thomas Morgan, and Representatives to the House of Delegates Ernest Gellhorn and Ronald Cass, all members of the Council were present.  After the welcome and introduction of persons present, the minutes of the Spring 2002 Council meeting were approved.

Chair Comment.  Chairman Gray commended to the Council an article in the New York Times magazine section today by Jeffrey Rosen which is sympathetic to the notion that presidential nominees ought to get processed.  

Preliminary Consideration of Proposed Recommendation from Veterans Affairs Committee.  Ron Smith and Sid Shapiro presented the report. Shapiro explained the gestation of the report and recommendation - its origin goes back to the Midyear Meeting in 2001 where Jim O’Reilly presented a program on VA adjudication of post traumatic stress syndrome.  He said that VA adjudication was less efficient and fair then any of us would want.  Shapiro said that the program stimulated discussion between the Veterans Affairs and Regulatory Initiatives Committees and the two Committees presented a follow-on program at the fall meeting in 2001 which focused on whether or not current system of adjudicating benefits at VA ought to be abolished and replaced by the system used or one similar to the one used at the Social Security Administration – namely the more traditional administrative law system of using an ALJ and then an appellate network under Article 1.  The two committees came up with a series of steps to make the VA more fair and to address the backlog of cases.  At the Midyear Meeting of 2002, the Committees sponsored a program to present these recommendations before you and to get input from attendees about the wisdom of what they were proposing.  Based on that input, they developed this set of recommendations.  A copy of the recommendations was sent to the Veterans Administration General Counsel in June but no feedback has yet been received.  The gist of the recommendations is to identify ways that the Article 1 judiciary can make the system of adjudicating benefits at VA more efficient and hold VA more 

accountable for its lack of efficiency.  Ron Smith reviewed and gave background on the recommendations.

RESOLVED, the American Bar Association recommends, concerning adjudication and judicial review of claims for veterans’ benefits, that the U.S. Court of Appeals for Veterans Claims (“CAVC”), as a matter of general practice, should 

a. hear all questions of law presented to it rather than refusing to resolve a legal claim not expressly argued before the Board of Veterans’ Appeals (“BVA”); and

b. exercise its statutory authority to expedite VA decisions when it remands a case for further administrative proceedings by ordering VA to readjudicate the case by the date ordered by the court.  


(2)  
Congress should 

a. require the CAVC,  when it remands a claim for further administrative proceedings, to resolve all allegations of error presented by and briefed by the appellant that, if left unresolved, could be the subject of a subsequent dispute before VA; 


b. authorize the CAVC to certify class actions and authorize the Federal Circuit to transfer a case to the CAVC in which class relief is warranted; and 

c. require the Secretary of Veterans Affairs to choose members of the BVA from among those persons listed on the Administrative Law Judge register maintained by the Office of Personnel Management.

Jeffrey Lubbers made a couple of points.  (1) With respect to the first recommendation, where it says, “the CAVC should hear all questions presented to it” rather than resolve – does the Committee mean to “determine?”  (2) with respect to 2(c) regarding the ALJ register, he said he had a few reservations because the ALJ register is not without problems of its own.  He noted that the recommendation required members to be chosen “from the list.”  Sid Shapiro said they meant that Board members would be picked from the top of the list and they will fix that language and that he recognizes that the ALJ list is not perfect.  Immediate Past Chair Levin said he would like to hear about exhaustion and waiver issues.  He said that the Council needs to get VA views on this issue before it takes action.  Ron Smith said that the matter has been referred to OMB.  Chairman Gray suggested looking at the whole structure of the system.  Council Member Duffy suggested the Council defer consideration of this recommendation until comments have been received from the Department of Veterans Affairs.  Ron Smith said that the Committee could let the General Counsel of the Department know that this issue was taken up by the Council and that the Council deferred action based on a desire to hear from the Administration but that the Council intended to consider it again in October.  Council Member Duffy made a motion that the Council defer consideration of this recommendation until the fall meeting so that the Council could consider comments of Veterans Affairs if the Council receives them by  October 1st.  Immediate Past Chair Levin suggested an alternative approach whereby Neil Eisner as Chair of the Section could send a letter to the Department and ask for comments by a certain date.  Ron Smith said he would draft a letter for Chair-Elect Eisner’s signature.

National Commission on Public Service Mini-Minder.  Chair-Elect Eisner introduced the panel which included Hannah Sistare, Executive Director of the National Commission, Boyden Gray, Philip Harter and Thomas Sargentich. 

Report of the Subcommittee on Outstanding Government Service.  Council Member Cooney gave the report of the Subcommittee.  He said that the Committee unanimously recommended that this year’s Mary C. Lawton Award go to Alan Schoem who Schoem has had a distinguished 29-year career with the CPSC.   Mr. Cooney said that the Subcommittee believes that Mr. Schoem stands out because of the example he has set as a lifelong practitioner on the front lines of administrative law, his career-long dedication to public service, a record of  tangible and extremely beneficial accomplishments, and his obvious enthusiasm and leadership at the CPSC.  He said that Mr. Schoem clearly reflects the sustained excellence that this award recognizes.

Mr. Cooney noted that Mr. Schoem was nominated in April 2001 by Mary Ellen R. Fise, who then was the General Counsel of the Consumer Federation of America.  Ms. Fise has recently renewed her strong support for Mr. Schoem’s nomination for the Award.  In her nomination, Ms. Fise provided the following testament to Mr. Schoem:

In the time that Alan has been at CPSC, no other individual at the agency has been as consistent a defender of consumer safety for as long as he has.  No individual has had a greater impact on the number of unsafe products recalled from American homes, schools, and businesses.  He is an unsung hero in every measure -- few Americans would recognize the extensive effectiveness he has brought to the compliance activities of the CPSC.  Yet consumers are safer, due less frequently, are injured less often, and sustain less property damage, because of Alan and the CPSC Compliance offices’ efforts....

Ms. Fise adds:

...[N]o resume or bio statement can adequately show a person’s commitment and caring.  This is an individual whose zeal for his job not only has to do with his job performance but also with his heart.  Protecting the public is his job and his avocation.  Alan is the epitome of the selfless, committed, never tiring public servant -- the type we wish all career lawyers in our government were...

For the foregoing reasons, Mr. Cooney reported that the Subcommittee unanimously believes that Mr. Schoem is a singularly outstanding candidate for the Mary C. Lawton Outstanding Government Service Award for 2002.

Membership Committee Report.  Myles Eastwood, Chair of the Membership and Outreach Committee, informed the Council about the state of the Section’s membership.  He reported that enrollment in the Section as of July 31, 2002 was 11,657 members, including 5,309 lawyer members, 236 associates and 6,112 law student members. He noted that the following membership recruitment activities had been undertaken by the Section since the Spring Meeting:

1. E-mail sent in May to graduating law student members congratulating them on graduation/asking them to continue membership/get involved

2.
Participation in Free Section promotion for the 2002-2003 membership year for newly recruited ABA members.

3.
E-mail from Anna Shavers sent in June to (1) law professors who are ABA members and used to be Section members but have dropped Section membership in the past several years, and (2) law professors who are ABA members but have never been and are not now Section members asking them to rejoin/join the Section.  

4.
E-mail sent in July to 7,800 ABA members who indicated an interest in administrative law on their membership survey but are not currently members of the Section inviting them to join Section now and receive complimentary copy of Developments in Administrative Law and Regulatory Practice, 2000-2001.

5. Speaker at SOC Law Student Outreach Program arranged: David Frederick on August 7th
6. Article by Christine Monte (with help from Judy Kaleta and Eleanor Kinney) appeared in May Student Lawyer Magazine

7. Section materials sent for display at the Commission on Racial and Ethnic Diversity

and the Commission on Mental and Physical Disability Law Annual Meeting 

activity they call “The Lord of the Law: The Fellowship of the Bar”

8. Section materials displayed at all co-sponsored programs at the Annual Meeting and at the handout tables for meetings of the National Association of Bar Executives and Bar Presidents

9. Meeting between Professor Yvette Barksdale, Christine Franklin and Ms. Maria-Teresa Fabregas-Fernandez, who had asked to speak with representatives from the Section while she was in Chicago.  Ms. Fabregas-Fernandez is the Administrator, Standardization Unit, Directorate General for Enterprises, European Commission.  Her main interests were the interaction between federal, state and local government in trade and regulatory matters and the balance between private initiative and government action.

Publications Committee Report.  Publications Committee Chair Randy May reported that Eleanor Kinney’s book “Guide to Medicare Coverage Decision-Making and Appeals” was published just before the Annual Meeting and that copies were available at the ABA bookstore during the Meeting.  He said the Committee was working with ABA Publishing on a marketing plan for that book.  He noted that Michael Asimow’s “Guide to Adjudication” is in production and should be published by the fall Conference.  A Sunshine monograph will also be in production by the end of the year.  He reported that sales of books in inventory are generating revenue for the Section.  He said the Publications Committee continues to work with ABA Publishing in promoting all Section books.

Budget Report.  Budget Officer David Roderer gave a report on the Section’s 2001-02 budget.  He said that due to some “belt-tightening” revisions to the budget this spring, the Section is in much better fiscal shape than had originally been forecast.  He said that the Section had not received sponsorships for several of the seasonal meetings – although they had been budgeted – so he and staff were working hard to identify other cost savings. 

Pro Bono Committee.  Committee Co-Chairs Lori Davis and Christine Monte asked the Council and members for input and suggestions for possible projects for this newly formed Committee.  

Annual Meeting of the Section.  Chairman Gray read the report of the Nominating Committee.  Upon motion and second, the following slate of Officers was approved:

Vice Chair:      

William Funk

Professor of Law, Lewis & Clark Law School

JD, Columbia University School of Law

Past Leadership Positions:  Council Member; Chair, Federal Register, Reports and

Paperwork Committee; Vice Chair, Judicial Review and Rulemaking Committees

Current Positions:  Editor, Administrative & Regulatory Law News; Reporter, 

Government Management, APA Project

Council Member 2005:           

Michael Asimow

Professor, UCLA Law School

JD University of California, Berkeley, 1964

Section Leadership Positions:  Co-Chair, State Administrative Law Committee;

Section Liaison, National Conference of Commissioners on Uniform State Laws;

Co-Reporter, Adjudication, APA Project; Editor, State Law Page, Administrative &

Regulatory Law News

Anne E. Dewey

Special Advisor

Office of Federal Housing Enterprise Oversight

JD University of Chicago, 1975

Section Leadership Positions:  Council Member, Government and Public Sector Lawyers Division; Co-Chair, Banking and Financial Services Committee

Anna W. Shavers

Professor, University of Nebraska Law College

JD University of Minnesota 1973

Section Leadership Positions:  Chair, Immigration and Naturalization Committee; Liaison, ABA Coordinating Committee on Immigration Law

Loren A. Smith 

Senior Judge, U.S. Court of Federal Claims

                    Section Leadership Position:  Section Fellow

                    Former Chair Administrative Conference of the United States

Council Member 2004 (to fill a vacancy)

David C. Vladeck

Public Citizen Litigation Group

JD, Columbia University 1976; LLM, George Washington University, 1977 

Co-Reporter for Openness, APA Project

Delegate*:

Judith S. Kaleta

U.S. Department of Transportation

JD Loyola University 1982

Former Council Member; Chair Ombudsman Committee; Co-Chair Meetings

The Nominating Committee recommends the reappointment by the Chair-Elect of the following Ex-Officio members:

Federal Judiciary: 

Merrick Garland 

U.S. Court of Appeals for the DC Circuit

Executive Branch:  

Viet Dinh

Assistant Attorney General for Legal Policy, 

U.S. Department of Justice

                  State Administrative Law: 
Jim Rossi






Associate Professor, Florida State University 

College of Law

Co-Chair, State Administrative Law Committee

The Nominating Committee recommends the appointment by the Chair-Elect of the following as Ex-Officio member: 

 Administrative Judiciary: 
Ann Young

Administrative Judge, U.S. Nuclear Regulatory Commission

There being no further business, the Chairman adjourned the meeting at 11:30 a.m.

�  Council Member Merrick Garland abstained from all votes during the Council meeting.


�  Council Member Merrick Garland abstained from all votes during the Council meeting.





