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8:20 a.m. - 10:15 a.m.
Call to Order.  Section Chair Neil Eisner called the meeting to order.  In addition to the Chair, Chair-Elect William Funk, and Representatives to the House of Delegates Ernest Gellhorn and Judith Kaleta, all members of the Council were present except C. Boyden Gray (excused), Jonathan Rusch (excused), David Frederick (excused), John Duffy (excused), Loren Smith (excused), Lisa Whitney, Jim Rossi and Viet Dinh.  After the welcome and introduction of persons present, the minutes of the Fall 2002 Council meeting were approved, with technical corrections.

Statement by ABA President-Elect nominee candidate Earle Lassiter.  Mr. Lassiter has been Treasurer of the American Bar Association and has served on its Board of Governors.  He said that he would like to see more equitable distribution of resources within the ABA.  He noted that only 289,000 of ABA members pay full dues - the rest pay no dues, are eligible for the dues waiver or are law students and graduates.  Mr. Lassiter would like to see the ABA host a National Lawyers Day in Washington and would offer “Internet” memberships which would allow members electronic benefit for those too busy to be more active.  

Chair Report.  Chairman Eisner began by thanking Kathy Braeman for overseeing the conduct of the Midyear Meeting programs, which were of exceptional quality and well-attended.  He reminded members about the Spring Meeting in San Juan May 2-4, 2003.  He noted that OMB published its Draft 2003 Report to Congress on the Costs and Benefits of Federal Regulation.  They have asked for public comment by April 3, 2003.  Chairman Eisner said that he had asked Richard Parker to take the lead on preparing comments and that Mr. Parker would be working with the Regulatory Initiatives and Rulemaking Committees.  Chairman Eisner also noted that Ron Levin was drafting comments on behalf of the Section to be submitted to the ABA Task Force on Blanket Authority.  He reported that there had been a planning meeting for the EU administrative law project with interest expressed by several other sections.  Finally, the Chair reported that the APA project “prescriptive stage” is proceeding with adjudication recommendations on the Council agenda at this meeting.

Chair-Elect Report.  Chair-Elect Funk said that he is beginning work on appointments for next fiscal year and encouraged anyone interested in ABA appointments to talk with him before the end of the month.

Nominating Committee.  Ronald Levin, Past Section Chair and Chair of the Nominating Committee, reported that the Committee had a two part report: (1) to fill a vacancy in the Vice Chair position for which Randy May has been nominated; and (2) continuing its work on bringing a slate of candidates forward at the Spring Meeting to include a Vice Chair (outside the beltway), four Council seats and a Delegate.  He encouraged members to let the

Committee know about any recommendations they might have for vacant positions.

The Chair then conducted the Section election for the vacant Vice Chair position.  Randolph May’s name was moved, seconded and unanimously approved.  

Delegates Report.  Delegate Judith Kaleta reported on the status of the Section’s recommendation on Veterans Affairs.  She said that the Judicial Division was offering an amendment on provision 2(c).  The ALJs are suggesting the following language “through procedures modeled on those used for selection of ALJs.” Delegate Kaleta noted that the Council rejected that language in the Fall.  Therefore, she proposed instead “require Secretary to select members through procedures based on merit selection and decisional independence.”  Delegate Kaleta noted that the Commission on Law and Aging had agreed to co-sponsor and that the Senior Lawyers may join as a co-sponsor as well.  Several other ABA entities are considering co-sponsorship.  After some discussion, Delegate Gellhorn moved approval of Delegate Kaleta’s amended language.  The motion was seconded and unanimously approved.

Statement by ABA President-Elect nominee candidate Thomas Hayward.  Mr. Hayward said that he has been active in the ABA for the past thirty-two years, and has been a member of the House of Delegates since 1984.  He said that as the national legal association, the ABA needs to do a better job of representing the profession and raising the image of lawyers.  He noted that tough decisions need to be made as traditional funding methods are going down.  He said that the ABA needs to ensure revenue flow by convincing more lawyers the ABA is a relevant association.

Delegates Report continued.  Delegate Gellhorn briefed the Council on recommendation 109.  He suggested borrowing language from the report to amend the recommendation by adding “according proper deference to Presidential decisions.”  He wondered whether in connection with access to lawyers there could be circumstances where access to an attorney should be constrained.  Council Member Leo commended Delegate Gellhorn on trying to fix the language but noted that there is no right to counsel in the habeas context.  He said that detainees during periods of hostility are entitled to assistance but the Supreme Court has never said “legal assistance.”  Delegate Gellhorn urged the Council to consider three positions: (1) resolution as is (access not denied); (2) introduce amendment (“subject to national security”); or (3) reduce requirement down to “assistance.”  

Delegate Gellhorn began discussion on Recommendation 118.  He opined that the recommendation is not as balanced as it should be.  He suggested that language should be added as follows: “except where national security would make open meetings inappropriate.”  He also opined that to better balance the resolution, “only for bonafide..” should instead be “significant (measurable and substantial).  Representatives from the Section of Individual Rights and Responsibilities Section (Mark Agrast, Chair; Elisia Frazier, Delegate; and Glen Stover) and the ABA Standing Committee on Law and National Security (Suzanne Spaulding, Chair) spoke to the Council.  They accepted the Council’s draft language change to the recommendation – “bonafide” amended to “not insubstantial.”  Suzanne Spaulding requested that the “only” reference be removed because she and the Committee are comfortable with where Congress has drawn the line.  She noted that the Task Force didn’t address the issue beyond U.S. citizens and referred specifically to paragraph 3 limited to “other persons.”  Council Member Vladeck said that he doesn’t believe that access to counsel should be determined by the Executive Branch.  Council Member Asimow suggested that “U.S. citizens” be changed to “permanent residents.”  Council Member Leo asked the Council to note page thirty-two of the Federalist Society report distributed to the Council and asked the Council not to put the ABA on record that an attorney has to be involved in these proceedings.  Council Member Asimow moved to support the recommendation, taking into account the Delegates draft language changes. The motion was seconded and approved.

Statement by ABA President-Elect nominee candidate Michael Greco.  Mr. Greco stated that his active tenure in the ABA extended back to 1975.  He has been in the House of Delegates for seventeen years, State Delegate and member of the Nominating Committee since 1993, and Chair of the Steering Committee of the Nominating Committee the past two years.  He noted several issues of concern: (1) acrimony at federal level and independence of the judiciary; (2) too many attorneys have lost sight of why they went into practice (he would like to see a return to idealism); (3) pushing Senate and House to do their work; and (4) the problem with public perception of attorneys  - advertising alone won’t change perceptions but what we do and how well we do it will.  In response to a question from Council Member Asimow regarding whether the pro bono requirements in the model rules should be changed from aspirational to mandatory, Mr. Greco said he would recommend a reporting rule but doesn’t believe pro bono can be mandated

The Chair adjourned the Council Meeting at 10:20 a.m. 
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FEBRUARY 9, 2003


8:30 a.m. - 11:25 a.m.
Call to Order.  Section Chair Neil Eisner called the meeting to order.  In addition to the Chair, Chair-Elect William Funk, Vice Chair Randolph May and Representatives to the House of Delegates Ernest Gellhorn and Judith Kaleta, all members of the Council were present except C. Boyden Gray (excused), David Frederick (excused), John Duffy (excused), Loren Smith (excused), Lisa Whitney, Jim Rossi and Viet Dinh.

The Chair expressed his thanks once again to Kathy Braemen, Midyear Meeting Program Chair, and staff for their work in making the meeting a success.  

New Homeland Security Committee.  Chair Eisner said that a new committee on homeland security has been created.  Lynne Zusman is the Chair and several Vice Chairs have been appointed.  Over one hundred section members have signed up for this new committee.  A program is being planned for this spring.

Ombuds Committee Report.  Section Fellow Committee Chair Philip Harter reported on the Committee’s revised notice language in the ombuds standards.  He said that the Committee was seeking Council reaction before moving forward and talking with other ABA entities for support.  Mr. Harter said that the Committee would present the Council with a draft recommendation and report at the spring meeting in San Juan.  A recommendation to add “work to” in Section G2 was offered.

Federal Register Online.  Michael White reported that there are 4-5,000 subscribers to the online edition of the Federal Register.  He said that GPO leadership changed recently so the strategic plan with regard to this initiative is unclear at this point.  He said that electronic access opens up process to general citizenry.  It was suggested that a link from the Section website be created for benefit of the members.

E-Rulemaking.  Section Fellow and E-Rulemaking Committee Chair Peter Strauss said that the increasingly electronic character of rulemaking promises changes that the Section should monitor.  On the plus side, much more information about the development and data-base of rules is now available on the web, even before the stage of formal proposal; it is increasingly easy to get automatic notice of rulemakings of interest from agencies one follows; OIRA interventions are becoming increasingly visible and available, and so forth.  On the less clearly beneficial change, the increase in visibility -- in particular opportunity to see agency data and comments as they are posted -- is making the idea of "responsive comment" more realistic.  This may drive rulemaking in the direction of adjudication.  He offered the following recommendations:  (1) invite a Council liaison from OIRA, the government agency chiefly responsible for overseeing and coordinating these developments, so that the Council and Section are aware of developments as they occur (Council agreed); and (2) use Section's e-mail listserv to conduct a survey from which to generate recommendations for the Council (Council agreed).  Thomas Bolling remarked that the DOT site is first rate and should be the standard going forward.  In response to a question, Chair Eisner noted that agencies sometimes can not handle the volume of electronic comments and have contractors summarize them.  Section Fellow and Nominating Committee Chair Levin said that the FDA had an experience with over 700,000 comments filed on a rule but that they had a sophisticated system to help sort comments.

APA Project – Adjudication Proposals.  Council Member Asimow referred the Council to the prescriptive proposals.  He said the goal is to create a consensual document.  He questioned whether the adjudication proposals should be stand-alone or part of the APA Project package?  He said he had gotten feedback on the draft from Gary Edles, Bill Funk and John Holmes.  The Council went through the proposals contained in Revised Draft January 29, 2003.  Council Member Asimow noted that in fact Section A1 and Section A2 are current Association policy and said that while some members oppose Section A2, it is important to the Judicial Division and ALJs.  He noted that there is no opposition to Section A3.  There was discussion on Section A4 – Chair-Elect Bill Funk suggested adding “or the issue involves the exercise of discretion” and Section Fellow and Nominating Committee Chair Ron Levin suggested instead “unless there is an issue of disputed fact material to violation or to exercise of discretion.”  With regard to B1, Council Member Ann Young will send Council Member Asimow a copy of a resolution from two years ago on separation of powers.  Section B8 will be removed.  Council Member Asimow said that his preference would also be to remove Section C1 (John Homes opposes) and Section C2 (Bill Funk and John Holmes oppose).  There was Council discussion on Section C3 – Council Member Asimow speculated that the ALJs might oppose it but Council Member Young thought differences could be worked out so suggested leaving it in for now.  There was Council consensus to move forward with recommendations in Section D.  The Chair said that debate on these proposed reforms will continue by e-mail and asked that anyone who wanted to be included let Leanne Pfautz, Section Staff Director, know.  

Adjudication Committee Report.  Committee Chair Jodi Levine reported that NCALJ has been continuing to build on the work of the Task Force on Social Security Disability.  She said there had been a meeting in October and a letter sent out from ABA President A.P. Carlton.  She said that there is a new item out in the President’s budget on Medicare asking for a set-aside so that ALJs are not used in some medicare claims.  She noted a recent e-mail she had received and said that she would circulate it to the Council after the meeting (copy attached).

Membership.  Myles Eastwood, Chair of the Membership Committee, reported that the Section has 14,788 members.  In the last six months, the Section has increased its lawyer members by 133 and its law school members by 3,300.  The greatest challenge, he said, is to get law school members to stay in this Section after graduation.

Blanket Authority.  Section Fellow and Nominating Committee Chair Ron Levin asked for comments to his draft of Section comments to the Board of Governors subcommittee that is studying the blanket authority process.  The draft – which reflects suggestions offered by Jack Young, Randy May and the author - was circulated to the Council by e-mail and comments are due by February 28th.  He asked that any further comments be sent to him by e-mail in enough time to submit the Section’s comments by the deadline.

Publications Committee.  Randy May, Vice Chair and Chair of the Publications Committee, began by thanking Jeffrey Lubbers for editing the newest volume of Developments in Administrative Law and Regulatory Practice.  He reported that the warehouse copies of Developments will contain a postcard so that purchasers could subscribe to the annual book.  He said that the Guide to Adjudication had already sold 300 copies and the Medicare book had sold 379 copies.  He noted that William Luneberg has proposed a new edition of The Lobbying Manual and said that the Section will begin marketing its books through West.

Budget.  David Roderer, the Section’s Budget Officer, reported that the principal concern with the Section budget continues to be revenues and he questioned whether a dues increase should be considered.

Delegates Report continued.  Delegate Kaleta asked for the consensus of the Council on the following actions on specific recommendations:

109: add “permanent” and the Section will co-sponsor

102: change “select” members…to “appoint”…

115: add Section as co-sponsor (committees support)

There being no further business, the Chair adjourned the meeting at 11:30 a.m.


* * *

	�  Council Member Merrick Garland abstained from all votes during the Council meeting.


	�  Council Member Merrick Garland abstained from all votes during the Council meeting.





