AMERICAN BAR ASSOCIATION

SECTION OF ADMINISTRATIVE LAW AND REGULATORY PRACTICE


April 28, 2001


Sanibel Island, Florida

tc \l1 "
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Call to Order.  Chairman Levin called the meeting to order shortly after 9:00 a.m.  The following Council members were present: Chair Ron Levin, Vice-Chair Neil Eisner, Immediate Past Chair Jack Young, Representatives to the House of Delegates Ernest Gellhorn and Ronald Cass, Secretary Cynthia Drew, John Cooney, David Frederick, Judy Kaleta, and Lisa Whitney.

Introduction of Persons Present.  Those present introduced themselves.

Report of the Chair.

Chair Levin thanked the Spring Meeting Chair, Sharan Levine, for putting together the meeting, and the program chairs and speakers for the programs on Friday.  He said that the buzz after the APA program was what can the Section do to build on the project.  He suggested possibly another program in Washington, DC, and perhaps a law review symposium.  Chair Levin noted that the Councils Ex-Officio Legislative Branch Liaison, James Ziglar, has been appointed to head the Immigration and Naturalization Service in the new administration.

The issue of low Council member attendance at the meeting was raised.  Chair Levin will write a letter to all Council members outlining the by-law requirements and explaining the requirements for attendance/continuation as Council members.

Chair Levin pointed to information in the agenda materials on the Ethics 2000 issue.  He noted that final versions of the Strauss and Shapiro recommendations are in the Council materials.  Ernie Gellhorn urged that the Section seek co-sponsorship for these recommendations.

APA Project  Standing

tc \l2 "APA Project  Standing
Cynthia Farina noted that the underlying chapter on standing is in the Council materials.  The draft black letter statement was distributed by e-mail just before the meeting and in hard copy at yesterdays session.  She asked that comments and questions on the draft black letter statement be sent to her by e-mail to:  crf7@cornell.edu.

2003 Spring Meeting

tc \l2 "2003 Spring Meeting
Vice Chair Eisner said that staff had done preliminary research on possible locations for the spring 2003 meeting.  He asked for input on those locations so that a decision can be made soon.

Amicus Briefs

tc \l2 "Amicus Briefs
Chair Levin noted the materials in the Council agenda book on this topic.  Dan Troy proposed that the section send out outlines of proposed briefs.  Chair Levin said that he would hesitate to make that a codified requirement.  Tom Susman said he was unsure that more is better  it might dilute the strength of the ABAs voice to offer too many.  Jack Young approved of the SOC letter and the concept of the market place of ideas.  John Cooney believed that any submission should include disclosure of any financial interest.  Vice Chair Eisner raised the question of why amicus briefs are different to letters to the President and committees.  He suggested adding in a time limit for review.  David Frederick urged that a statement of interest be included in any submission.  Chair Levin opined that the issue is the same in all forums  blanket authorities and amicus briefs.  Ernie Gellhorn said that the analysis should be (1) should we be doing it? and (2) what controls do you impose?  Cooney asked whether each Section should have a mechanism for producing a high quality product, such as an amicus brief committee.

APA Project  FOIA

tc \l2 "APA Project  FOIA
Tom Susman presented the revised draft black letter statement on FOIA.  The Council moved to adopt the statement.

ABA WestLegalEdcenter Proposal

tc \l2 "ABA WestLegalEdcenter Proposal
Chair Levin noted the proposal had been distributed to the Council earlier in the morning.  There was discussion on the proposal but further information is needed to make any recommendation.

Delegates Report

tc \l2 "Delegates Report
Immediate Past Chair Young noted that the Section must raise its membership to 6,000 before December 31, 2001, or risk losing one of its delegate slots.  General discussion followed on membership initiatives, including that the Section should be doing more outreach to law students.  Judy Kaleta noted the recent law student study showing that there are now as many women in law school as men.  In order to promote further diversity of Section membership, the Section should encourage law students to join the Section and to become active in the Section.  Cynthia Drew renewed a prior-year request to our academic members to solicit membership from their law school classes.

Delegates Gellhorn and Cass then briefed the Council on the ABA judicial nominee review issue, presenting a draft recommendation for action.  Cass believed that it is important to have input from the Section.  Immediate Past Chair Young thought Gellhorn was right on the money and asked him to work with Richard Wiley and Boyden Gray.  Chair Levin said that the ABA guidelines embody the principles as outlined by Gellhorn  it is important for the committee to stick to the guidelines.  Cass believed that any public statement will be less helpful than backroom work on these issues.  Bill Funk wondered whether the time for ABA review of nominees has passed  perhaps the ABA is doing a service at the district court and federal circuit level, but not at the Supreme Court level.  Cass disagreed, noting that this ought to be at the core of what the ABA does.  The consensus was that there ought not to be a resolution, but, if there is one, it should be soft in tone.

Gellhorn also asked that committees drafting policy recommendations work with relevant entities from other sections so there is buy-in from the beginning of the process.  It was generally agreed that our liaisons to other ABA entities could/should be more active.
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Call to Order.  Chairman Levin called the meeting to order shortly after 9:00 a.m.  The following Council members were present: Chair Ron Levin, Vice-Chair Neil Eisner, Immediate Past Chair Jack Young, Representatives to the House of Delegates Ernest Gellhorn and Ronald Cass, Secretary Cynthia Drew, John Cooney, David Frederick, Judy Kaleta, and Lisa Whitney.

Ethical Standards for ALJs
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Judge Felter introduced the Judicial Division recommendation, noting that the resolution makes the administrative judiciary accountable to the highest ethics based on the judicial code.  He knows the report is not as detailed as the Section would like it; however, spelling out all the exceptions can get confusing.  Vice Chair Eisner favored adding a sentence stressing the need to consider and grant exceptions where appropriate.  Delegate Gellhorn said the first three paragraphs of the recommendation should be deleted  Rules and Calendar will do that anyway.  He also had editorial comments on the final paragraph.  Delegate Cass did not believe that the report clearly identifies the problem, and should articulate background and scope.  It was the consensus of the Council to encourage further work on the recommendation and report.  If that is done, the Section may be willing to co-sponsor.

Ombudsman Recommendation

tc \l2 "Ombudsman Recommendation
Sharan Levine gave a detailed history of the genesis and progress of the recommendation.  She said that negotiations with the Commission on Legal Problems of the Elderly have gone well; the Commission will co-sponsor the recommendation.  The Section of Labor and Employment Law is still an unknown.  Sharan said she thinks that section has two issues: (1) it has no representation of corporation counsel, since their constituency is outside counsel, and (2) it is still trying to decide whether ombudsmen are a good idea.

Publications Committee Report

tc \l2 "Publications Committee Report
Randy May gave the report of the Publications Committee.  Sales of Section books are going well.  The Section had the third highest book sales in the month of March.  Two books are in the pipeline, the Sunshine Guide and a cost-benefit analysis book by Cass Sunstein.  He asked the Council to approved the budget for a brochure for the Sourcebook, ADR Deskbook and Rulemaking Guide.  The motion was made and carried.

Nominating Committee Report
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Ronald Cass gave the report of the nominating committee.  The proposed slate of officers is as follows.

Boyden Gray - 
Chair

Neil Eisner-

Chair-Elect

Tom Morgan -

Vice-Chair

Cynthia Drew -
Secretary

David Roderer
-
Budget Officer

Dan Cohen -

Asst. Budget Officer

Ernie Gellhorn -
Delegate

Ron Cass -

Delegate

John Duffy -

Council Member

Cynthia Farina -
Council Member

Leonard Leo -

Council Member


Sid Shapiro -

Council Member

New Section Leadership Directory

tc \l2 "New Section Leadership Directory
Judy Kaleta introduced the proposed form for an expanded Section Leadership Directory.  The form will be linked on the Section webpage so that members can list and update their information.  There will still be a hard copy of the Leadership Directory but it will also be on-line.  The Council approved the new format.

2001 Annual Meeting 
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Cynthia Drew and Judy Kaleta reported on the plans for the 2001 Annual Meeting, which will feature a reception honoring Victor Rosenblums contributions to administrative law at Northwestern University School of Law and dinner at Sullivans Steakhouse.  Chair Levin added that Cass Sunstein is organizing a program on Friday, August 3rd on cost-benefit principles.

Recommendation on Digital Divide
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Chair Levin noted that a copy of the Commission on Homelessness and Povertys recommendation on the digital divide has been distributed to the Council.  The Commission has asked for the Councils support.  Council members made comments both questioning and supporting the proposal; further discussion was deferred.

There being no further business, the meeting was adjourned.

Respectfully Submitted,

Cynthia Drew

