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Call to Order.  Chairman Levin called the meeting to order shortly after 8:30 a.m.  The following Council members were present: Chair Ron Levin, Chair-Elect Boyden Gray, Vice-Chair Neil Eisner, Immediate Past Chair Jack Young, Representatives to the House of Delegates Ernest Gellhorn and Ronald Cass, Acting Budget Officer Leonard Leo, Assistant Budget Officer David Roderer, Secretary Cynthia Drew, Phyllis Bernard, Stephen Calkins, Judge Judy Dowd, Judge Merritt Garland,
ADVANCE \l0

ADVANCE \d0/ Judy Kaleta, Renee Landers, Daniel Ortiz, Daniel Rodriguez, and Lynne Zusman.

Introduction of Persons Present.  Those present introduced themselves.

Rulemaking Committee Recommendation and Report on Government Development of Internet Use.  Peter Strauss presented the report to the Council.  He briefed members on its genesis, noting that the resolution addresses the problem of the inability to search for regulations on most agency sites.  Gellhorn, Kaleta, Calkins, and Eisner offered amendments.  Cass suggested that the recommendation should read The President and Congress should support modernization of outmoded computer equipment  if they support it, they will figure out how to make it happen.  Chair Levin reviewed the amendments to the recommendation as follows:

Paragraph 1: The Executive Office of the President should work with agencies to assist them in promoting best practices for their web pages and facilitating the ease and predictability of citizen access to desired information.
Paragraph 1b: Support modernization of outmoded computer systems....
Paragraph 2: Congress should support these initiatives without mandating....
The recommendation as amended was approved unanimously by the Council.  The Chair asked Peter to incorporate some of the other Council comments into the report.  A copy of this recommendation, as amended, is attached to the record copy of the minutes.

Constitutional Law and Separation of Powers Committee Recommendation on the Vice-Presidents Role in the Administration of Regulatory Review.  Peter Strauss presented the report to the Council.  Over the past years, he has been struck by the remarkable level of responsibility for White House control of regulations that has come to be placed with the Vice-President  notably with Vice-President Gore.  This continuous institutional change in the character of the White Houses relationship to regulation is worthy of the Sections attention.  Executive Order 12866, for the first time , explicitly gave the Vice-President a role in the administration of regulatory review.  Strauss credited the assistance he had received from Joel Goldstein in developing the recommendation and report, which cover two points.  First, the Vice-Presidents role has become increasingly institutionalized.  In order to ensure that we keep one Executive Office, the Vice-President must remain within control of the White House.  Second, there should be transparency in the White Houses relationship to regulation.  Gray did not believe there was any risk of statutory codification.  Cass applauded the effort and scholarship of the recommendation and report but wondered what problem they were trying to correct.  Other Council members suggested specific amendments to the text of the recommendation.  Chair Levin suggested that the issues raised in the recommendation might not be amenable to a resolution, but might be better handled in a Section program.

Administrative Procedure Act Project.  Paul Verkuil briefed Council members on the status of the administrative law project.  The Reporters have been working for almost two years on the draft papers now posted on the Sections website.  After a short discussion of the draft rulemaking black-letter statement circulated before the Council meeting and revised in response to comments received at a February 16 workshop, the Council approved the draft.  A copy of this  statement, as amended, is attached to the record copy of the minutes.  The draft adjudication black-letter statement is scheduled for discussion at the February 18 Council meeting.  The Council will have a draft of the entire document by the fall Administrative Law conference in D.C.

Report from the Ad Hoc Committee on Review of Recruitment of ALJs by OPM.  Chair John Miller reported for the Committee.  In April 1999, an MSPB judge had held that all candidates on the register from which ALJs are appointed had been unlawfully scored.  The ensuing litigation continues.  Meanwhile, so does an ALJ personnel crunch, which can only worsen, since 40% of all ALJs are currently eligible for retirement.

Adjournment.  The Chair adjourned the meeting to begin the program on interpretive rules.
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Chairs Report.  The Chair reported the Council member Zusman had helped put together a program the previous week on the Foreign Narcotics Kingpin Act  reflecting the newly released report of the Judicial Review Commission charged with examining the Act.  He also noted that, on February 27, the Section will sponsor another program in its Debate series.  This Debate will focus on the policy, law, and politics of last-minute regulations.  The Chair encouraged members to calendar this years upcoming Section meetings  the April 27-29 spring meeting on Sanibel Island and the August 3-5 annual meeting in Chicago.

Introduction of Person Present.  Those present introduced themselves.

Delegates Report.  Ernie Gellhorn and Ron Cass reported their views on policy recommendations before the ABA House of Delegates at this meeting as follows:

102  our Sections recommendation that the President encourage administrative agencies to take a series of procedural steps to seek more effective public participation in significant agency efforts to harmonize domestic and foreign regulations through international negotiations.  This recommendation was withdrawn to seek further consultation with the International Law Section. 

103B  the Criminal Justice and other Sections recommendation supporting safe schools, but opposing zero tolerance policies that have a discriminatory effect.  The delegates were opposed to this recommendation.

103C  the Criminal Justice Sections recommendation urging Congress to enact legislation requiring the President to take specific actions to inform Congress after receiving notice that a U.S. national committed an act within the jurisdiction of the International Criminal Court.  This recommendation was combined with 105B, the International Law Sections recommendation that the United States ratify the 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict.  The delegates were opposed to these recommendations.

104  the D.C. Bar Delegates recommendation supporting review of the nature and causes of the problems experienced in the 2000 Presidential election regarding casting, counting, and challenging votes for a States Presidential electors.  This recommendation was to be modified by the sponsor because of opposition from the Board.

106A  the Coordinating Committee on Immigration Law and other Sections recommendation supporting appointment of counsel at government expense for unaccompanied children for all stages of immigration processes and proceedings.  The delegates found this recommendation troublesome.

108  an ABA members recommendation promoting and advocating the enactment and implementation of just laws to secure the unalienable life and liberty right to live until natural death.  The delegates found this recommendation controversial.

106B  the Coordinating Committee on Immigration Law and other Sections recommendation opposing the involuntary transfer of detained immigrants and asylum seekers to facilities that impede an existing attorney-client relationship.  An amendment of this recommendation is to be offered.

109A  the Section of Family Laws recommendation urging Congress to enact legislation providing that information, procedures, remedies, and resources available to the Title IV-D program of the Social Security Act be made available to private attorneys in their representation of parties in similar family support matters.  This recommendation was withdrawn.

110  the Section of Individual Rights and Responsibilities and other ABA entities recommendation urging that gender-based persecution be recognized as a ground for asylum under the Immigration and Nationality Act and supporting federal legislative or administrative action to ensure in interpretations or applications for asylum that the terms social group and persecution are more inclusive.  Judge Dowd provided background for this recommendation, summarizing the state of the case law.  Various Council members offered both specific comments on this recommendation and the delegates assessment thereof, and general comments as to their desire to see earlier and more substantive comments from the delegates on recommendations coming before the Board.  Noting the time crunch caused by late receipt of materials regarding recommendations, the delegates agreed, where possible, to address the Councils desire for earlier and more descriptive summaries of pending Board recommendations in future Council materials.

Ethics 2000 Report.  Tom Morgan briefed the Council on the status of the Ethics 2000 report, specifically addressing the Rule 1.11 issue and asking the Council for support for the testimony in the agenda materials.  Gellhorn noted that Toms voice reflects the Sections thinking on Rule 1.11, and urged those working on this issue to develop agreed-upon language.  The Council voted to approve Morgans approach.

Regulatory Initiatives Committee Draft Report and Recommendation on Government Accountability for Information Activities.  Sid Shapiro presented the Report to the Council.  In response to comments from council members, language changes had been made in the first line of the recommendation, and the reference to ongoing activities in the first section had been omitted.  A copy of this report, as amended, is attached to the record copy of the minutes. 

Administrative Procedure Act Project.  After a short discussion of the draft adjudication black-letter statement circulated before the Council meeting and revised in response to comments received at a February16 workshop, the Council approved the draft.  A copy of this statement, as amended, is attached to the record copy of the minutes. 

Publications Committee Report.  Randy May reported that the 1999-2000 Developments book was mailed out to all Section associate and lawyer members last week.  The ADR Deskbook has also just been published.  The Publications Committee met with ABA Publishings Bob Roen to discuss marketing efforts for these books and other recent Section publications.

There being no further business, the meeting was adjourned by the Chair at 12:15 p.m.

Respectfully submitted, 

Cynthia Drew

��ADVANCE \l0��ADVANCE \d0�/	Judge Garland abstained from all votes reported herein.





