AMERICAN BAR ASSOCIATION

SECTION OF ADMINISTRATIVE LAW

AND REGULATORY PRACTICE

July 8, 2000

New York, New York

Call to Order.  Chairman Young called the meeting to order shortly after 8:30 a.m.  The following Council members were present: Chairman Young, Chair-Elect Levin, Representative to the House of Delegates Ernest Gellhorn, Immediate Past Chair Ronald Cass, Budget Officer Leonard Leo, Secretary Drew, Harold Bruff, Stephen Calkins, Judith Dowd, Judith Kaleta, Eleanor Kinney, Randolph May, Daniel Ortiz, Daniel Rodriguez, Daniel Troy, and Lynne Zusman.

Introduction of Persons Present.  At Chairman Young’s request, those present introduced themselves.

Approval of the Minutes.  The minutes of the April 29-30, 2000 Council meeting were approved.

Chair’s Report.  Chairman Young thanked the Council for their support in the past year.  He said he was pleased with the Developments project and thought it was a good start to what will hopefully be a long series of successful publications for the Section.  He noted that the fall Administrative Law Conference is now an established part of the Section’s programming.  He thanked Neil Eisner for organizing a very successful first annual Government Administrative Law Institute.  Chairman Young remarked that the Section continues to work with other Sections.  He advised future leadership to take the Section Officers Conference seriously.  It will provide a forum to work together with other ABA entities in achieving Section goals. Chairman Young has continued dialogue with the Standing Committee on Election Law and the Standing Committee on Scope and Correlation on jurisdictional issues.  He said that Tom Sargentich is working on a draft report for the Ad Hoc Committee on Administrative Law Transition issues.  He expects to bring that report to the Council at the October meeting. And finally, he thanked staff for their dedication and support in the past year.

Chair-Elect Report.  Chair-Elect Levin said that in the upcoming year, he will try and keep up the momentum outlined by the Chair.  He said that the appointment process is complete.  He has done an extensive review of the committees.  There will be about twenty-five new chairs and vice chairs of committees next year.  He looks forward to the infusion of new ideas from these new leaders as well as to benefiting from the experience of current chairs.  He announced formation of a new committee on regulatory policy which will be the locus of activity for the Section’s interests in that area.  Cass Sunstein and Robert Hahn will co-chair that committee.  Chair-Elect Levin said that he has revived the Committee on Government Information and Right to Privacy.  Jim O’Reilly will be chairing that committee.  He noted that the International Law Committee will be taking a different direction to focus on the role of the American lawyer in confronting global regulatory institutions like the European Commission and others and how an administrative lawyer comes to terms with such entities.

Chair-Elect Levin reviewed programming already planned for the fall Administrative Law Conference with the Council.  He said that the Section dinner will honor the office of Solicitor General of the United States.  Seth Waxman has agreed to be a speaker.

Board Liaison Report.   Governor Dunn said his role is to serve as an advocate for the Section on issues before the Board.  He briefly reviewed the newly adopted guidelines for requesting additional Section staff and the report on corporate sponsorship.  He then covered Board discussions on reports and recommendations of interest to the Section before the House of Delegates at this meeting.  The Board recommended two of the multidisciplinary practice recommendations, 10E and 10F.  The ombudsman recommendation was not recommended by the Board.  Governor Futter was seriously in opposition believing that the recommendation was too broad and not agreeing with the confidentiality language.  The Board did recommend the Section’s other recommendation, 116B.  The constitutional and by-law changes recommended in 11-1 and 11-2 were not recommended.   The two election law proposals, 10A and 107, were recommended.  10C is on the consent calendar.

Delegates’ Report.  Delegate Gellhorn said that the big issue for consideration by the House of Delegates will be multidisciplinary practice.  He predicted substantial debate on these recommendations.  He said that the Section remains opposed to the third part of the ALJ proposal for a default rule.  He said that the APA reporters are divided on this issue and further consideration of the issue should be postponed until after the APA project reporters have come to some consensus on it.    Delegate Gellhorn noted that the opposition to the ombudsman recommendation is primarily from the Senior Lawyers Division and the Commission on Legal Problems of the Elderly in connection with their concern about a special statutory provision with regard to ombudsman who have an advocacy role.  There followed some discussion by Council and Committee Chair Levine and Committee Vice Chairs Phil and Nancy Harter on possible strategies for working the recommendation through the House at this meeting or whether it would be more appropriate to defer, work out some of the outstanding issues and resubmit at the Midyear Meeting.  Chairman Young thanked the Ombudsman Committee for their hard work on producing an outstanding work product and urged them to continue their work.   Delegate Gellhorn then discussed recommendation 10C addressing legislation proposed by the Department of Defense to limit federal court jurisdiction over decisions of military selection boards.  The Chair recognized Kevin Barry to comment on the recommendation.  He gave a brief history of the legislation and said that the Judge Advocates are in favor of the recommendation.

Noting the shortness of time, the Chair suggested that the conversation on this recommendation be continued the next day.  The Chair then adjourned the meeting.

AMERICAN BAR ASSOCIATION

SECTION OF ADMINISTRATIVE LAW

AND REGULATORY PRACTICE

July 9, 2000

New York, New York

Call to Order.  Chairman Young called the meeting to order shortly after 9:00 a.m.  The following Council members were present: Chairman Young, Chair-Elect Levin, Representative to the House of Delegates Ernest Gellhorn, Immediate Past Chair Ronald Cass, Budget Officer Leonard Leo,  Secretary Drew, Harold Bruff, Stephen Calkins, Judith Dowd, Judith Kaleta, Eleanor Kinney, Randolph May, Daniel Ortiz, Daniel Rodriguez, Daniel Troy, and Lynne Zusman.

Introduction of Persons Present.  At Chairman Young’s request, those present introduced themselves.

Federal Appointments Process.  Council Member Calkins reviewed his report on the federal appointment process (a copy of which was included in the Council agenda book under Tab 3).

Annual Scholarship Award.  The subcommittee on scholarship recommended that this year’s award be conferred to Cass R. Sunstein, the Karl N. Llewellyn distinguished professor in the University of Chicago Law School and Department of Political Science.  The Council unanimously approved.

Mary C. Lawton Outstanding Government Service Award.  The Subcommittee on Outstanding Government Service recommended that Joan (Jodie) Z. Bernstein, the Director of the Bureau of Consumer Protection of the Federal Trade Commission (FTC) receive the 2000 Mary C. Lawton award.  The Council unanimously approved.

London Meeting.  Janet Belkin reviewed the London programming with the Council and thanked Cindy Burns for all her help in arranging the meeting.

Ethics 2000 Advisory Committee.  Tom Morgan, Section delegate to the Ethics 2000 Committee, reviewed the work of the Committee with the Council.  He said that the current issue of most interest probably to the Section involves Rule 1.11.  That is the rule that deals with conflicts of interest of government lawyers who have moved to private practice.

Dispute Resolution Committee Federal ADR Confidentiality Project.  Council Member Kaleta briefed the Council on the Dispute Resolution Committee’s project on federal ADR confidentiality.  The project is being co-sponsored by the Section of Dispute Resolution and the Section of Public Contract Law.  The Section of Labor and Employment Law has a liaison to the group and may also co-sponsor.  She referred Council members to the information on the project included in the Council agenda book under Tab 8.

Section Budget.  Budget Officer Leo presented the proposed 2000-2001 Section Budget to the Council.  After some discussion, the budget was approved with several minor changes.

There being no further business, the meeting was adjourned.

Respectfully Submitted,

Cynthia A. Drew

Secretary

