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1. Preliminary chapter: Substantive background

Unlike those of other jurisdictions, the European Union's rules on competition® are to be
found in the most fundamental constitutional text of the Union, the EC Treaty.? This is not
affected by the recent Treaty for a Constitution for Europe.®

The basic competition rules are Articles 81 and 82 of the EC Treaty (EC).* Article 81(1) EC
prohibits as incompatible with the common market all agreements between undertakings,”
decisions by associations of undertakings and concerted practices which may affect trade
between Member States, and which have as their object or effect the prevention, restriction or
distortion of competition within the common market, in particular those which:

directly or indirectly fix purchase or selling prices or any other trading conditions;
limit or control production, markets, technical development or investment;
share markets or sources of supply;

apply dissimilar conditions to equivalent transactions with other trading parties, thereby
placing them at a competitive disadvantage; or

make the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with
the subject of such contracts.

However, Article 81(3) EC makes it possible to declare the prohibition of such restrictive
agreements inapplicable when the agreements have some competitive and economic
advantages and contribute to improving the production or distribution of goods or to
promoting technical or economic progress, while allowing consumers a fair share of the
resulting benefit, and do not (a) impose on the undertakings concerned restrictions which are
not indispensable to the attainment of those objectives; or (b) afford such undertakings the
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possibility of eliminating competition in respect of a substantial part of the products in
guestion.

An agreement must first be identified as restricting competition under Article 81(1) EC
before its beneficial countervailing effects can be analyzed under Article 81(3). According to
the case-law of the European Court of Justice, Article 81(1) EC requires the agreement to be
examined in its legal and economic context; thus; this stage of the provision aready calls for
a certain degree of economic analysis.® However, this economic analysis should be viewed in
the context of “reasonableness’, rather than as the fully-fledged weighing of the agreement’s
pro- and anti-competitive effects. That weighing of the agreement, together with the full
examination of the economic efficiencies accruing from it, take place only in terms of the
third paragraph of Article 81 EC.” Article 81(3) EC can be applied individually, i.e. to a
specific agreement or practice, or collectively, to circumstances for which the European
Commission provides so-called “Block Exemption Regulations’® which apply an exemption
to particular defined categories of agreements.

Article 82 EC prohibits the abuse of a dominant position. It is not the creation of dominance
that is unlawful under EC competition law rules, but the abuse of a dominant position.
Therefore, before behavior can be considered to amount to an abuse, the firm in question
must be dominant. Some examples of abuse of a dominant position are given below:

Pricing abuses: the imposition of unfairly high prices or predatory low prices may be
considered to be abusive, since such prices alow the company to achieve benefits that it
would not be possible to achieve in a more competitive environment. Imposing different
prices for the same product in different areas without any justification is also considered to be
anti-competitive.

Granting of fidelity rebates: rebates granted by dominant companies in order to secure their
customersinfringe Article 82 EC.

Abuse of intellectual property rights: the mere existence of a patent, trademark or copyright is
not sufficient to establish a dominant position. However, the imposition of unfair licensing
terms or charging an excessive price for a product protected by intellectual property rights
may be an abuse.

Tying clauses: a supplier of a service may not oblige a customer to buy a product which he
would not otherwise buy, as a condition of selling another product to that customer. The
selection of a technology should always be made with regard to general principles of
standardization, notably the principle of openness. Indeed, if the selection of a technology
could result in imposing tying restrictions on manufacturers or users, while giving a particular
advantage to suppliers of services or operators, it would most likely be considered as a
restriction of competition.

® The Art. 81(1) EC assessment of agreements also includes the application of the ancillary restraints concept,
which covers restrictions of competition that are directly related and necessary to the implementation of amain
non-restrictive transaction, and proportionate to it (see Commission Notice — Guidelines on the Application of
Article 81(3) of the Treaty, 0J[2004] C 101/97, paras. 29-30).

’ See Case T-112/99, Métropole Télévision (M6) and Others v. Commission, [2001] ECR 11-2459, where the
Court, while admitting that an economics-based approach was called for to some extent under Art. 81(1) EC,
took the view that the balancing of pro-competitive and anti-competitive effects should only take place under
Art. 81(3) EC, which isthe only provision that can accommodate a “rule of reason” test (paras. 72-77).

8 A “Regulation” is a Community legislative act with full and direct effect in the Community and in the EU
Member States' internal (national) legal orders.
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Other types of abuse: the imposition of discriminatory and unfair conditions by the dominant
company on any categories of users, or any other company having contractual relationships
with the dominant company, is abusive.

Finally, the EU competition law enforcement system requires notification to the Commission
of proposed concentrations (mergers). The Merger Regulation® contains the rules for
notification of proposed transactions, establishes the timetable for merger review proceedings
and specifies the Commission’s investigative powers and the rights of the parties. The
Merger Regulation applies regardless of whether or not the parties are domiciled in the
Community and whether or not the transaction will be implemented in the Community. This
means that it may be applicable to concentrations effected outside the EU.

2. Introduction
2.1 Thefundamentals of the EU competition law enfor cement system

Competition law enforcement in Europe has been perhaps the most obvious “success story”
of the direct enforcement of EU law by the EU organs. Contrary to most other areas of EU
law, where enforcement lies primarily with national administrative authorities (indirect
Community administration, administration communautaire indirecte)'® and national courts
(Community judges of general jurisdiction, juges communautaires de droit commun),™* the
European competition law enforcement system has been Brussels and Luxembourg-based.
For the past 40 years, the European Commission has been the basic public antitrust
enforcement authority, under the judicial control initially of the European Court of Justice
(ECJ) and, since 1989, also of the European Court of First Instance (CFl), both located in
Luxembourg.*? During that period, the role of national administrative authorities and
national courts in EC competition enforcement has not been particularly strong, while private
enforcement in Europe is certainly far less developed than in the US.® The whole
institutional system of antitrust enforcement in Europe has been fundamentally different from
the equivalent US system, owing to the overwhelmingly central role of public enforcement.
The founding model of EC competition law centers on administrative decision-making, as
opposed to adjudication in the strict sense, i.e. enforcement in judicial fora For this reason,

® Regulation 139/2004 on the control of concentrations between undertakings, OJ [2004] L 24/1.

% On this Community transformation of national administrative authorities, see in general Bernard Dubey,
“Administration indirecte et fédéralisme d’ exécution en Europe”, 39 Cahiers de droit européen 87 (2003), pp.
87 et seq.

1 See e.g. Robert Lecourt, L’ Europe des juges (Bruxelles, 1976), pp. 8-9; Denys Simon, Le systéme juridique
communautaire (Paris, 2001), pp. 163-164, 167; Olivier Dubos, Les juridictions nationales, juge
communautaire, Contribution a I’étude des transformations de la fonction juridictionnelle dans les Etats-
membres de I’ Union européenne (Paris, 2001).

2 On the initial view of EC competition law as Brussels-based, see the article by lan S. Forrester and
Christopher Norall, “The Laicization of Community Law: Self-help and the Rule of Reason: How Competition
Law Isand Could Be Applied”, 21 Common Market Law Review 11 (1984), pp. 41 et seg. The authors argued
for a more active role for national courts in competition enforcement. On the centrality from a political science
point of view of the then DG 1V, now DG COMP, the Directorate-Genera responsible for competition law
enforcement in the European Commission, see Stephen Wilks and lan McGowan, “Competition Policy in the
European Union: Creating a Federal Agency?’, in; Doern & Wilks (Eds.), Comparative Competition Palicy,
National Ingtitutionsin a Global Market (Oxford, 1996), pp. 245 et seq.

3 Aswe explain below, this may soon change.

1 See David J. Gerber, Law and Competition in Twentieth Century Europe: Protecting Prometheus (Oxford,
1998), p. 386. According to that author, “the lack of private suits for enforcement in Community courts and
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the term “adjudication” may not be entirely appropriate to describe EC competition law
enforcement. Indeed, European lawyers would rather refer to “administrative enforcement”
by the Commission and then “exercise of judicia review” by the European Courts. We are
mindful, however, of the need to ensure consistency in the terminology of the current
research project, and, therefore adopt the term “adjudication”, albeit with the above provisos.

It is conventional to argue that in the past 40 years the Commission has availed itself of a
substantial degree of administrative discretion in its enforcement of the Treaty competition
rules. According to this view, while its decisions are subject to judicial review by the
European Courts,” that review has always been seen as rather limited. Looked at more
closely, however, this statement does not seem to be accurate. It is true that in some areas of
economic regulation, such as anti-dumping cases, the Commission has enjoyed “immunity”
from rigorous judicial review, but in the antitrust area the Courts have not in reality shied
away from exercising a far-reaching control of legality, leaving the Commission only a
limited margin of appreciation.”® In the last two to four years, in particular, the CFl has
applied a much tighter and stronger grip on Commission powers. This was noticeable
primarily in merger cases, where for the first time Commission prohibition decisions were
annulled,™” but aso to a certain extent in antitrust cases.® In the same context, the power
exercised by the President of the CFl to suspend the application of Commission Decisionsin
high-profile cases involving new and challenging legal issues has become increasingly
manifest.'®

Indeed, there has been talk among competition specialists in Europe of a“judicialization” of
EC competition law enforcement in Europe, and it is significant that in 2002 Fordham
Corporate Law Institute dedicated a whole session to this new phenomenon in EC
competition law.? The “judiciaization” phenomenon seems to be more than a flash in the
pan, and there are good reasons to believe that the European Courts, especialy the CFl, as it
becomes increasingly specialized in EC antitrust law, will exercise its powers in a
continuously rigorous manner, especially for Commission decisions that deal with
complicated, controversial and novel competition law theories, and impose particularly

their rarity in Member State courts means that the Commission makes most decisions regarding objectives to be
pursued, conduct to be challenged, resources to be used and the arguments to be employed in justifying
decisions’. Seealso in this sense Claus-Dieter Ehlermann, “The Modernization of EC Antitrust Policy: A Legal
and Cultural Revolution”, 37 CMLRev. 537 (2000), p. 553; Dan G. Goyder, EC Competition Law (Oxford,
2003), p. 460.

5 According to Article 230(2) EC, Commission decisions may be challenged on grounds of “lack of
competence, infringement of an essential procedural requirement, infringement of [the EC] Treaty or of any
rule of law relating to its application, or misuse of powers’.

% See eg. CFI Judge Hubert Legd's critica article, “Editoria: Le contentieux communautaire de la
concurrence entre contrdle restreint et pleine juridiction”, 2/2005 Concurrences 1.

Y Case T-342/99, Airtours plc. v. Commission, [2002] ECR I1-2585; Case T-5/02, Tetra Laval BV v.
Commission, [2002] ECR 11-4381; Case T-310/01, Schneider Electric SA v. Commission, [2002] ECR 11-4071.
See on these developments Aurelio Pappalardo, “Evolutions récentes du contréle des concentrations (1ler juillet
2002 — 30 juin 2004)”, 12 Journal des tribunaux (droit européen) 204 (2004), pp. 204-207.

8 E 9. Case T-41/96, Bayer AG v. Commission (Adalat), [2000] ECR 11-3383, upheld on appeal in Cases C-2/01
P and C-3/01 P, Bundesverband der Arzneimittel-Importeure v. Bayer and Commission, [2004] ECR 1-23.

19 Case T-184/01 R, IMS Health Inc. v. Commission, Orders of 10.8.2002 and 26.10.2001, [2001] ECR 11-2349
and [2001] ECR 11-3193, respectively; appea dismissed by Order of 11.4.2002 of the President of the ECJin
Case C-481/01 P(R), NDC Health Corporation and NDC Health GmbH & Co. KG v. IMSHealth Inc., [2001]
ECR 1-3401.

D seein particular Joachim Bornkamm, “Judicial Control and Review of Antitrust Administrative Authorities”,
in: Hawk (Ed.), Annual Proceedings of the Fordham Corporate Law Institute, International Antitrust Law and
Poalicy 2002 (New Y ork, 2003), pp. 369 et seq.
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burdensome and restrictive measures on the undertakings concerned (e.g. prohibition of a
merger, sweeping positive measures, injunctions, etc.)

2.2 The passage to a system of legal exception in the main area of EC competition
enfor cement

The Community antitrust system is a mixture of a “prohibition” and an “abuse” system.
Article 81 EC prohibits the existence in itself of an agreement or concerted practice, behavior
as such being in principle immaterial. On the other hand, Article 82 EC prohibits not the
existence of a dominant position as such, but only its abuse. The prohibition system is
generally acknowledged to be a more efficient system with regard to cartels.

As far as Article 81 EC is concerned, the enforcement system has recently undergone a
complete reshuffle. For about 40 years, i.e. between 1962 and 2004, restrictive agreements
that seemed likely to fall under Article 81(1) EC had to be notified to the Commission, which
had exclusive competence to immunize them by granting an “individual exemption decision”
under Article 81(3) EC.** Alternatively, the agreement could qualify for the benefit of one of
the Commission’'s “block exemption Regulations’, a regulatory instrument which exempts
categories of agreements that fully comply with certain conditions laid down in it. This
system was known as the “ administrative prior authorization” or “notification system”.

Notification of agreements was not obligatory, but in practice it was an irresistible option,
since it offered companies a substantial advantage, namely legal certainty that the agreement,
even if illegal, would not lead the Commission to impose fines, at least for the period after
the notification. In addition, notification had important positive consegquences for the civil
enforceability of the agreement, since because of the Commission’s exclusive competence to
grant an exemption, nationa courts did not have the power to consider the agreement
unlawful and thus void, unless it was clear beyond any doubt that the agreement would not
qualify for an exemption.?

At the end of April 1999 the Commission embarked on a most important policy change by
publishing a White Paper on the modernization of the EC competition law procedural
framework.? This was the first stage in a course that would inevitably lead to a “legal and
cultural revolution” in EC antitrust.”* The White Paper's aim was to propose a system of
antitrust enforcement in the EU for the twenty-first century, thus marking the end of the
“venerable” Regulation 17/1962,%° which, as has been rightly pointed out, had existed for so

2 The notification system was introduced by Regulation No. 17 (Regulation No. 17 of 6 February 1962 - First
Regulation implementing Articles 85 and 86 of the Treaty, JO [1962] L 13/204).

% This description is necessarily incomplete, but a fuller exposé lies outside the scope of this report.

% Commission White Paper of 28 April 1999 on Modernisation of the Rules Implementing Articles 85 and 86 of
the EC Treaty, Commission Programme No 99/027, COM(1999) 101 final, 0J[1999] C 132/1.

% See Ehlermann, op.cit., pp. 537 et seq.; Mario Monti, “The EU Gets New Competition Powers for the 21
Century”, in: Competition Policy Newdletter, Special Edition 2004, p. 1. For a retrospective, see also James S.
Venit, “Brave New World: The Modernization and Decentralization of Enforcement under Articles 81 and 82 of
the EC Treaty”, 40 CMLRev. 545 (2003), pp. 545 et seq.

% The Commission had always been reluctant to consider amending Reg. 17 because it feared opening a
Pandora’ s box. Its basic concern was that the Council might be tempted to weaken the Commission’s ability to
enforce the antitrust laws through uninvited amendments. See e.g. Joseph T. McCullough, IV, “The Continuing
Search for Greater Certainty: Suggestions for Improving US and EEC Antitrust Clearance Procedures’, 6
Nw.Jint’IL & Bus. 803 (1984), p. 886.
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long that it was almost impossible to imagine any other state of affairs.?® The basic elements
of the proposed system were the abolition of notification and exemption procedures, and the
decentralization of EC competition enforcement through national competition authorities and
national courts. Such decentralization would extend the possible enforcers of EC competition
law, while relieving the Commission of most of the bureaucracy involved in the current
system and enabling it to concentrate on the most serious infringements of Articles 81 and 82
EC. The projected reforms were known as the “modernization” of EC competition law.

After an extended period of reflection, discussions and negotiations, the Council adopted on
16 December 2002 “Regulation on the Implementation of the Rules on Competition Laid
Down in Articles 81 and 82 of the Treaty”, which became Regulation 1/2003.>" The new
Regulation, which started to apply as of May 1, 2004, was hailed by most actors in EC
competition enforcement as a breakthrough, since it ended the Commission’s monopoly on
granting exemptions under Article 81(3) EC and placed national competition authorities and
courts in the driving seat for much competition law enforcement, thus also lending more
legitimacy to EC competition law.

The system of “legal exception” introduced by the new Regulation streamlines the
application of Article 81 with that of Article 82. In other words, there is no longer a
separation between paragraphs 1 and 3 of Article 81; rather, the rules are enforced as awhole,
by the same enforcer or in the same forum. It is therefore no longer possible to notify
agreements to the Commission, since there is no longer the possibility of an exemption as
such.

2.3 Introductory note on the difference between an adversarial and inquisitorial
administrative process

Notwithstanding the criticism sometimes heard, particularly from common law lawyers, that
the Commission acts simultaneously as “investigator, decision-maker, public prosecutor,
judge and jury”,”® aview which may explain the recent judgment of the US Supreme Court in
Intel, where the Commission was considered as a foreign court for 28 U.S.C. § 1782
purposes,3° proceedings before the Brussels-based body are in fact administrative and not
judicial. This preliminary statement explains the primarily inquisitorial nature of the EC
competition law enforcement proceedings. At the same time, it must be remembered that the
Community’s administrative and judicial structure is influenced to a large extent by

continental as opposed to common law models. After al, the Communities began life as a

% See Barry Doherty, “Community Exemptionsin National Law”, 15 ECLR 315 (1994). See also Claus-Dieter
Ehlermann, “Developments in Community Competition Law Procedures’, 1(1) EC Competition Policy
Newsletter 2 (1994), who stresses. “Regulation N° 17 contains all the basic procedural rules for Community
competition policy. If and when it isrevised, it will only be revised once for the foreseeable future’.

2 0J[2003] L 1/1.

2 Art. 45 Reg. 1/2003.

® This criticism was heard by sources unexpectedly close to Brussels. See the Resolution adopted by the
European Parliament on 4 July 2002 debating the Commission Green Paper on the review of the Merger
Regulation, Bulletin of the EU, in: http://europa.eu.int/abc/doc/off/bull/en/200207/p103040.htm. See also AG
Vesterdorf’s Joined Opinions in Joined Cases T-1/89 to T-4/89 and T-6/89 to T-15/89, Rhéne-Poulenc SA and
Others v. Commission, [1991] ECR I11-867, at 11-887, stating that “generally problems may arise if the same
administrative authority has such wide-ranging powers that, in addition to investigating and prosecuting, it may
also impose fines of such considerable amounts...”.

D ntel Corp. v. Advanced Micro Devices, Inc., 124 S.Ct. 2466.
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continental project, and the rather belated accession of the UK did not change this lega
reality. Particular emphasis should be placed on the influence of French administrative law,
which is far more inquisitorial than the US or British systems. In fact, the inquisitorial
approach used in Commission proceedings is an adaptation of the inquisitorial process used
in the judicial systems of continental Member States. Thus the “hearings’ provided for in the
antitrust area may be very different from those held in the US or Britain. Although the
concepts of “due process’ or “natural justice” appear in descriptions of EU law and practice,
they may have a different meaning from those to which US or British lawyers are
accustomed.

Under the adversarial model of administrative adjudication, there is a separation between the
investigatory and adjudicatory phases. After the investigation is concluded, an independent
decision-maker provides atrial-type hearing at the agency level (thisis quite distinct from the
judicial review provided later). This decision-maker is often called an administrative law
judge (ALJ) in the US. In connection with that hearing, agency staff members who have
played investigatory, prosecutorial or advocacy roles in the particular case may not serve as
adjudicatory decision-makers or make ex parte communications to those decision-makers
(“separation of functions’). In contrast, under the inquisitorial model of administrative
“adjudication” there is no separation between investigation and adjudication, no separation of
personnel between different functions. Instead, all administrative procedures are considered
to be phases of the investigation. The “hearing” is an opportunity for the party being
investigated to argue its side of the case, not a real trial before an independent decision
maker. Thus the hearing is viewed as a phase of the investigatory process, not as a separate
adjudicative process. The final Commission decision is collective and institutional in nature,
not a decision for which particular persons take persona responsibility.

Nevertheless, the above description must be qualified in two ways. Firstly, while in principle
the EU administrative enforcement system remains inquisitorial, the increasing trend towards
introducing many adversarial elements, particularly in Commission antitrust proceedings,
should not be under-estimated. The strengthening of the Hearing Officer’ s role forms part of
this trend. This may be due to sociological reasons, most prominently the dominance of
British and US law firms on the Brussels legal scene. Secondly, one must never lose sight of
the role of the European Courts, especially the CFI, which is now recognized as the “natural
competition judge” in Europe, or of the “judiciaization” phenomenon described above.

3. Narrative

Atropine is aleading chemical manufacturer based in Port Sulfur, Louisiana, which produces
a number of specialty products. One of these is atrobenzocarbide (ABC) used in the
production of British chocolate, German mattresses and French brake linings. Technicaly,
there are few aternativesto ABC. Thereis strong demand for ABC and only three suppliers,
each using a different technology. The process used by Atropine is unique and secret; there
are no patents. The Greek company Charon makes ABC of acceptable quality, but with dire
conseguences for the air quality of the neighboring region. The German company Gross has
tried to make the product as efficiently as Atropine, but without success, and would therefore
like to sell its business.

In 1975, the boss of Atropine met and enjoyed the company of Mr. Mendoza, the owner of
Mendoza S.p.a., a Sicilian plant eligible for generous subsidies from the State, and with
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plenty of space and workers who could turn their talents to making ABC. The parties agreed
on ajoint venture: Atropine would supply the secret technology and Mendoza would build
the plant and run it. The deal provided that if Mendoza wanted to build a new plant using the
technology, afresh license from Atropine would need to be negotiated.

In 1999, the technology is still secret and still unique. Atropine is having some business
problems, but Mendoza is doing well and wants to expand and build new plants on Elba, the
Isle of Skye and Crete, thus diversifying geographically and culturally. Mendoza asks for a
license to use the technology. Atropine refusesto grant alicense to the new plants.

Mendoza says that refusing to grant a license is a violation of Articles 81 and 82 EC.
Atropine denies this, and to demonstrate its confidence in its legal position, files a
notification with the Commission, asserting that a “site license” of technology to one plant of
known capacity is not restrictive of competition within the meaning of Article 81(1) EC.
Mendoza files a ssmultaneous complaint. The notification and complaint are registered by
DG COMP's antitrust registry and are then attributed to the Directorate that appears to be
responsible for the matter. Both documents land on the desk of Charlotte, the case-handler in
Directorate X. She is a Danish nationa who studied law in Denmark and at Tulane
University in New Orleans, after which she passed the competitive examination to become a
Commission official in 1995. She works with five colleagues, from Italy, Finland, France,
Germany and Portugal, under a head of unit, Ms. O’ Sullivan (an economist from Ireland),
who has 17 years seniority and is responsible, among other things, for the sector of the
economy concerned by this case. Ms. O Sullivan’s Director is Mr. Ramirez (a former
Spanish government official who became the head of cabinet of a Spanish Commissioner and
now, with the arrival of the new Commission, has been made Director of Directorate X).

Charlotte the Dane decides that the complaint raises important points of principle, and agrees
to meet Mendoza's counsel. He explains al the mysteries of technology to her, and
convinces her that the provision calling for the negotiation of a fresh license is actualy a
prohibition on exploiting the licensed technology elsewhere in the EU. By trying to limit the
production of its licensee, Atropine seemsto beinfringing Article 81 EC. Article 82 EC may
also be a problem.

Charlotte the Dane starts drafting a note for her head of unit, in which she suggests
addressing a request for information to Atropine, Charon, Gross and Mendoza. Charlotte has
already prepared the necessary questionnaires and submits them to Ms. O’ Sullivan together
with her note. Since Ms. O’ Sullivan agrees with Charlotte’s analysis of the case, she signs
the questionnaires, which then go out to the companies. After receiving the completed
questionnaires, Charlotte analyzes the information provided by the companies. Since she sees
a need for further clarification with respect to some of the answers given by some of the
companies, she proposes asking Atropine and Gross further questions. These requests are
duly signed by Ms. O’ Sullivan and sent to the companies.

After receiving the additional information, Charlotte completes her analysis and comes to the
conclusion that the Commission should issue a statement of obj ections,® because she is of
the opinion that Atropine's refusal to grant the license to Mendoza constitutes an
infringement of Article 81 EC. She therefore prepares a note to the Commissioner which
briefly summarizes the facts and her analysis of the case. As a conclusion, she proposes to
the Commissioner to issue a statement of objections. This note is to be signed jointly by

81 See below.
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Charlotte and the Director General before being sent to the Commissioner’ s Cabinet, where it
needs to arrive a number of days before the weekly meeting between the Commissioner and
DG COMP.* Before the Director General signs the note to the Commissioner, Charlotte’s
hierarchy should also sign the so-called “signataire”, a kind of circular by which Charlotte's
hierarchy is informed of the note in order to approve it before its submission to the Director
General and subsequently the Cabinet. However, Mr. Ramirez and the Director General’s
personal assistant raise some questions concerning the concrete facts. Charlotte therefore has
to make some amendments to the note, which means postponing its submission by one week.

Once the note is signed by the Director General and sent to the Cabinet, a copy is submitted
to the Commission’s Legal Service, which also participates in the weekly meeting between
the Commissioner and DG COMP. The Legal Service too has some questions concerning the
note and therefore asks for it to be made a point for discussion, aso called “B point”.* At the
meeting, Mr. Ramirez, assisted by Ms. O’ Sullivan and Charlotte, presents the case to the
Commissioner. The Legal Service then expresses concern that some of the arguments
Charlotte has presented for issuing a statement of objections may need to be formulated
differently. The Commissioner therefore approves the issuing of the statement of objections,
on condition that Charlotte resolves the drafting problems in cooperation with the Lega
Service before the statement is issued.

Charlotte therefore consults the Legal Service and then prepares another “signataire” with the
draft statement of objections to be signed by the Commissioner. Like the first draft, it must
be approved by Charlotte's hierarchy, Ms. O’ Sullivan and Mr. Ramirez, and the Director
General, before being presented to the Commissioner for approval. The Commissioner signs
the statement of objections and it is sent to Atropine. A non-confidential version of the
statement of objections is mailed to Mendoza. Atropine is given six weeks to reply to the
statement of objections. Mendoza is invited to submit observations on the statement of
objections by the same deadline.

Atropine, outraged by the allegations that it is infringing competition law, requests access to
the Commission’ s file to verify the evidence on which the Commission’'s case is based. The
Commission sends Atropine a CD-ROM containing digital versions of the documents
constituting the Commission’s file. They include a non-confidential version of Mendoza's
complaint and evidence submitted by Mendoza.

In Atropine’s reply to the statement of objections, its lawyers raise a number of arguments
which contradict both the factual and legal grounds on which the Commission’s statement of
objections and Mendoza's complaint are based. In addition, they submit documentary
evidence undermining some of the facts in question, and a legal opinion by Professor
Simonides, a well-known authority in the field of EC competition law, stating that the legal
interpretation adopted by the Commission is not in line with the case-law of the European
Court of Justice. Atropin€e'slawyers request the holding of an oral hearing.

Mendoza too submits comments on the statement of objections and also requests to
paticipate in an oral hearing before the Commission. In addition, Mendoza submits an

® The Commissioner and his senior officials meet on a weekly basis to discuss pending cases and seek
approval for the line the officials propose to take. To prepare for the meeting, the officials draft a note for the
Commissioner in which the proposed line or options are summarized.

* The agenda for the weekly meetings foresees A and B points. Only B points, i.e. points on which those
attending the meeting see a need for discussion with the Commissioner, are discussed orally a the meeting,
whereas A points are considered to be approved by the Commissioner without discussion.
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economic study by VERITAS, areputable Brussels-based consultancy which provides advice
on economic aspects of EC competition law. This study shows that Atropine’s refusal to
license will have serious anticompetitive effects on the EU ABC market. Mendoza appliesto
take part in the oral hearing.

Mendoza also informs Matratzen GmbH, a German producer of mattresses which buys ABC
from Mendoza and Atropine, of the proceedings before the Commission. Matratzen decides
to intervene in the case, and sends the Commission a letter stating that Atropine's refusal to
license has adverse effects on the German mattresses market. In its submission, Matratzen
regquests an opportunity to present its arguments during the oral hearing.

The applications from the parties requesting an oral hearing are forwarded to the Hearing
Officer, Ms. Lopez, who had 15 years experience as an official with the Directorate General
for Competition before she was named a Hearing Officer. Her sole function is to organize
hearings and make sure that the parties right to be heard is respected. She does not
otherwise participate in the proceedings before the Commission.

Ms. Lopez must invite Atropine to the hearing, but has discretion on whether or not to invite
other parties. She thinks it would be helpful to hear Mendoza, but decides not to invite
Matratzen, as she deems it sufficient for the company to present its arguments in writing.
Ms. Lopez sets the date of the oral hearing in two months' time. She sends Atropine and
Mendoza a letter informing them of the date, and asking them to provide her with an
overview of the arguments they want to present at the hearing and details of any equipment
they may want to use during it. She also invites the parties to an informa meeting in two
weeks' time to discuss the schedule for the hearing. At this informal meeting, the lawyers of
Atropine and Mendoza and the Commission representatives agree on the schedule.

On the day of the oral hearing, just before it begins, Atropine asks Ms. Lopez to alow it to
present additional evidence. Atropine explainsthat thisisacrucial piece of evidence which it
was unable to supply at an earlier stage. Ms. Lopez agreesto allow the additional evidence to
be presented at the hearing and Atropine provides all those taking part in the hearing with a
copy of the documents on which it relies.

Ms. Lopez formally opens the hearing and invites Mr. Ramirez, who represents the
Commission together with Ms. O’ Sullivan and Charlotte, to present the Commission’s case.
Atropine' s lawyers then present arguments purporting to rebut the Commission's allegations,
as well as the new documentary evidence which contradicts the Commission’s case. Ms.
O’ Sullivan asks a number of questions relating to the new evidence submitted by Atropine
during the hearing. In addition, a representative of the German competition authority who
has been sent to attend the hearing raises certain points relating to the German mattresses
market. The hearing continues for a second day, during which Mendoza presents its
arguments. Questions from the Commission follow, and then Ms. Lopez invites Atropine,
the Commission and Mendoza to make concluding remarks.

After the hearing, Ms. Lopez prepares an interim report on what took place and on the
observance of the right to be heard. The report also summarizes the Commission’s case, the
arguments put forward by the parties and third parties and developments at the hearing itself.
In Ms. Lopez's view, some of the legal arguments made by the Commission are indeed not
supported by the case-law of the ECJ. She points out that the Commission must be
particularly meticulous in explaining such developments in its enforcement policy. Her
report is given to Mr. Ramirez, Ms. O’ Sullivan and Charlotte, and the Director General.
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Although the report has no binding force, Charlotte takes it very seriously in drafting the
decision on the case, and together with Ms. O’ Sullivan she makes sure that the statement of
reasons in the decision carefully discusses the new interpretation adopted by the Commission.

When a preliminary draft of the decision is ready, Charlotte drafts a note to the Director
General and the Commissioner summarizing the facts and their assessment in light of EC
competition law. She concludes that Atropine’s refusal to license constitutes an abuse of
Atropine's dominant position in the EU market. Charlotte proposes adopting a decision
obliging Atropine to grant Mendoza a license and imposing a fine of EUR 20 million on
Atropine. Charlotte's hierarchy isinformed of the draft decision and the note before they are
submitted to the Director General and, subsequently, the Commissioner’s Cabinet. Before
the draft decision is presented to the Commissioner for approval, it must be endorsed by Ms.
O’ Sullivan, Mr. Ramirez and the Director General. In addition, Charlotte’ s senior colleague,
Mr. Lewandowski of Directorate A, is consulted. He raises some objections concerning the
legal reasoning adopted in Charlotte’s draft decision, and Charlotte therefore amends both it
and the note. Finally, the note is signed by the Director General and sent to the
Commissioner’s Cabinet. Copies are aso submitted to the Legal Service and to DG
Enterprise, which is responsible for industrial policy concerning ABC. Neither raises any
objections to the proposed decision. Also at this stage, Ms. Lopez prepares her final report,
in which she comments solely on the observance of the right to be heard.

After internal consultations within the Commission are completed, a draft of the decision is
sent to the Member States' national competition authorities and discussed at a meeting of the
Advisory Committee composed of representatives of those authorities. The Advisory
Committee suggests certain amendments to the draft decision. Charlotte drafts a new version
of the draft decision including those amendments. The final draft of the decision, after
approval by Charlotte's hierarchy, is submitted for consideration to the College of
Commissioners. The opinion of the Advisory Committee and Ms. Lopez's fina report are
attached to the draft decision. After the Commissioner responsible for Competition policy
has given a short presentation of the case, the College of Commissioners adopts the decision
and it is sent to Atropine. A non-confidential copy of the decision is forwarded to Mendoza.
At the same time, the Commission publishes a short press release to inform the public of the
decision.

Atropine’ lawyers decide to file an appeal against the Commission decision with the Court of
First Instance. They are aware that it will probably take more than two years before the Court
rules on the case. They therefore apply to the President of the Court for an order suspending
the implementation of the Commission’s decision until the Court has ruled on the appeal.

4. Thelnvestigation Phase

4.1 Application phase: If the administrative process you are describing begins with an
application for a particular benefit, license, or permission, please describe the
application process. What information must be disclosed? What forms are filed? To
whom is the application directed? Is it filed in a Member State - and if so, which
Member State - or with the Commission? Are competitorsor the general public notified
of the application and, if so, how and when? Isthere a pre-filing meeting wher e counsel
can find out if the staff see any problems with the application? Is there a time limit on
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the Commission’s consideration of the application? If the application is denied, what
form does the denial take?

For the application of Articles 81 and 82 EC, following the entry into force of Regulation
1/2003 which introduced a system of legal exception, the previous system of notification and
administrative authorization has been abolished. Therefore, except for merger control, which
is dealt with a the end of this sub-chapter, it is no longer appropriate to speak of an
“application for a particular benefit, license, or permission”. Indeed, the whole idea of the
new system of enforcement of Articles 81 and 82 EC is diametrically opposed to such

applications and relies instead on rigorous “ self-assessment” .**

However, the system of notification and administrative authorization survives in the nationa
competition laws of certain Member States, though the overall trend is for the Member States
to amend their competition laws and follow the EU example by introducing a system of legal
exception. Aslong as the old system survives nationally, however, it must be borne in mind
that restrictive agreements or practices, even if they affect the common market and thus fall
under EC competition law, may still have to be notified in those Member States™ that still
follow the notification and authorization system.* Notification under national competition
law will by no means lead to the prohibition under national law of agreements which are
permitted under EU competition law, pursuant to Article 3 of the new Regulation 1/2003,
which has strengthened the supremacy of EC over national competition law.

But even at Community level, there may be less evident instances where the Commission
may still be seized with an application for a“benefit”. Thusit is possible for undertakings to
approach the Commission informally, in order to seek guidance. This is in essence a
concession by the Commission to undertakings, with the aim of compensating to some extent
for the loss of legal certainty resulting from the abolition of the notification and prior
authorization system. These informal channels of cooperation are most necessary in
exceptional cases which raise particularly difficult questions regarding the interpretation of
Article 81 EC. In its Regulation proposa of September 2000, the Commission declared that
it would “remain open to discuss specific cases with the undertakings where appropriate; in
particular, it [would] provide guidance regarding agreements, decisions or concerted
practices that raise[d] an unresolved genuinely new question of interpretation”.’ It also
expressed its intention of issuing such reasoned opinions in the public interest in its Joint
Statement with the Council on the Network of Competition Authorities.®®

Indeed, the Commission recently published a Notice on such informal guidance, and
promises to issue guidance letters in exceptional circumstances of “genuine uncertainty”

* See Venit, op.cit., p. 546.

* Naturally, only if they produce effects in the territory of those Member States. While notification is optional
in some Member States, i.e. it aims to confer a benefit on undertakings if they so wish, it may be an obligation
in others, with failure to comply leading to fines.

% However, the laws of Member States that still follow the notification and authorization system may contain
rules that disapply their national competition law when EU competition law applies. Thisis so for Italy (Art.
1(4) of the Italian Competition Act (L. 287 of 10 October 1990)). In this case, parties will not need to notify
their agreements under that national competition law.

% See the Explanatory Memorandum to the Regulation proposal of September 2000, p. 10.

* See Joint Statement of the Council and the Commission on the Functioning of the Network of Competition
Authorities, Doc. 15435/02 ADD 1 of 10 December 2002, in:
http://register.consilium.eu.int/pdf/en/02/st15/15435-alen2.pdf. See also Recital 38 of the new Regulation.
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referring to “novel or unresolved questions for the application of Articles 81 and 82”.%°

However, companies will not be entitled to obtain such opinions, and in no circumstances
will this informa mechanism re-introduce a notification system by the back door. Guidance
letters are without prejudice to the Commission's powers as to the subsequent assessment of
the same issues and cannot bind national courts,*® although it is presumed that they may have
persuasive value before the courts, so that their legal effects will resemble those of the old
comfort letters.

The Notice requires that for the Commission to exercise its discretion and issue a guidance
|etter, five cumulative conditions, three positive and two negative, must be satisfied:* (a) the
question concerned cannot be clarified by reference to the existing EC legal framework, to
the case-law, to publicly available Notices, Communications or Guidelines, to the decision-
making practice or to previous guidance letters; (b) the question is novel and its clarification
is useful, taking into account the economic importance from the point of view of consumers,
and/or the possible correspondence of the practice in question to “a more widely spread
economic usage in the marketplace”, and/or the scope of the investments involved and
whether the transaction affects structural operations (e.g. partial function joint ventures); (c)
the guidance letter can be issued on the basis of the information provided to the Commission;
(d) the questions involved are not identical or similar to questions with which the ECJ or the
CFl is seized in a pending case; and (e) the specific practice concerned is not subject to
proceedings pending before the Commission, a national competition authority, or a national
court.

This mechanism is purely informal and should not be seen as aformal procedure under which
companies may claim a benefit. It is, of course, aremnant of the old system of enforcement,
but it is subject to the Commission’ s absolute and unchecked discretion, and therefore creates
no rights for companies which have recourse to it.

In contrast to the application of Articles 81 and 82 EC, the EC merger control system is based
on prior notification and authorization. Notification is required for mergers with a
“Community dimension”, i.e. mergers which reach specific thresholds* The aim of
notification is to obtain the Commission’s clearance of the merger, i.e. a decision declaring
that it is “compatible with the common market” and may be implemented. The application
process starts with severa pre-notification contacts with the Commission, followed by the
filing of anotification form (Form CO for anormal merger: if the notifying parties would like
the case to be referred to a national authority before formal notification to the Commission,

* Commission Notice on informal guidance relating to novel questions concerning Articles 81 and 82 of the EC
Treaty that arise in individual cases (guidance letters), OJ [2004] C 101/78, para. 5. Note the extension of the
possibility to issue such letters to Article 82 cases.

“ Paras. 24 and 25 of the Notice.

“ Para. 9 of the Notice.

“2 Notification to the Commission will be required when both companies sell worldwide more than
approxi mately $6,427 Mio, and both together sell more than approximately $321 Mio in the Community, unless
each company achieves more than two-thirds of its Community turnover within the same Member State (the
“primary threshold”). If these criteria are not met, filing will still be compulsory when (i) both companies
together sell more than approximately $3,213 Mio worldwide, (ii) in at least three Member States, each
company sells combined more than approximately $128 Mio, and (iii) in each of at least three Member States
each company sells more than approximately $32 Mio (“the secondary threshold”). See Article 1 of the Merger
Regulation.
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they would file a Form RS).* A notification must contain the information (including
documents), specified in the appropriate application forms, which relates mainly to the parties
(with specific information on turnover, subsidiaries, activities, ownership and control, any
link between the parties, etc.) and to the “affected market”.** 1t must normally be submitted
by the merging parties or the parties acquiring joint control,*® but may also be submitted by a
person or company acquiring control of all or part of one or more companies.*® If the
notification is signed by representatives of persons or companies, the signatories must
provide written proof that they are authorized to act.*” In the case of joint notifications, a
joint representative must be authorized to transmit and receive documents on behalf of all the
notifying parties.*®

One original and 35 copies of the Form CO and supporting documents (originals or copies of
the originals) must be filed with DG COM P.* The notification must be submitted in one of
the Community's official languages (which will be the language of the proceedings), except
for original documents, which must be submitted in their original language (if they are not in
an official language already, they will have to be translated into one of them).>

However, the parties will file the notification with a national competition authority rather
than the Commission when the Commission decides before the formal notification is made to
refer all or part of the transaction to a Member State, on the basis that it significantly affects
competition in that Member State, which presents all the characteristics of a distinct market.>*

If the Commission finds that the notified transaction falls within the scope of the Merger
Regulation, it will publish the facts of the notification in the Official Journal, including
information on the companies concerned (names, country of origin etc.) and the nature of the
transaction and the economic sectors involved.>

Pre-notification contacts with the Commission take place in the vast majority of merger
cases.> They normally consist of one or two meetings between DG COMP officias and the
parties, usually two weeks before the notification form is filed.>* To launch pre-notification
contacts, the merging parties should provide the Commission with a memorandum which

“ Annex I, 11, 111 of Regulation 802/2004 of 7 April 2004 Implementing Council Regulation (EC) No 139/2004
on the Control of Concentrations between Undertakings (the EC Merger Regulation), OJ [2004] L 133/1 (the
“Implementing Regulation”).

“ Affected markets are defined as relevant product markets where the individual or combined market shares of
the parties amount to 15% or more in a horizontal relationship, or 25% or morein a vertical relationship.

“® This will be the case if the merger concerns (i) two or more previously independent companies or parts of
companies, or (ii) the acquisition, by one or more persons already controlling at least one company, or by one or
more companies, whether by purchase of securities or assets, by contract or by any other means, of direct or
indirect control of the whole or parts of one or more other companies (Article 2(1) of the Implementing
Regulation).

“¢ Thiswould apply in all cases other than those referred to in the previous footnote.

" Article 2(2) of the Implementing Regulation.

“8 Article 2(3) of the Implementing Regulation.

® Articles 3(2), 3(3), and 23(1) of the Implementing Regulation.

% Article 3(4) of the Implementing Regulation.

5! Article 4(4) of the Merger Regulation.

%2 Article 4(3) of the Merger Regulation.

% Best practices on the conduct of EC merger control proceedings,
http://europa.eu.int/comm/competition/mergers/legislation/regul ation/best_practices.pdf, paras. 5 et seq. The
Best Practice Guidelines offer guidance for interested parties on the day-to-day conduct of EC merger control
proceedings.

> Para. 10 of the Best Practice Guidelines.
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gives a brief background to the transaction and some general information. The main aims of
the meetings are to discuss jurisdiction and other legal issues, prepare for the Commission’s
investigation (if a notification form is actually filed) and prevent the filing of an incomplete
notification form. In DG COMP’ s experience, when a notification is found to be incomplete,
there have usually been no or very limited pre-notification contacts.™ These contacts are
always subject to strict confidence and secrecy. DG COMP advises holding them in an open
and cooperative atmosphere, in order to have a fruitful pre-notification phase.®® The first pre-
notification meetings would normally need a draft Form CO in order to facilitate a detailed
discussion.® In any event, whether or not there are pre-notification meetings, the merging
parties should provide DG Competition with a substantially complete Form CO in draft
before filing aformal notification.”

The period within which the Commission must decide on the transaction only starts when a
formal natification is filed and the Commission considers it is complete. In any event, the
Commission will require at least five working days to review the draft notification form
submitted during the pre-notification contacts.® However, it must decide within 25 days of
receipt on whether to agree to a reasoned submission from a Member State requesting the
referral of the case.®

4.2 Applications - Investigatory phase: What happensto an application after it is filed?
Please describe the process by which an application is processed and considered
including referral to scientific committees.

As explained above, it is only in the context of merger control that companies apply to the
Commission to be granted a certain benefit, and that this is followed by a formal procedure.
Once the merging parties have filed a formal notification which the Commission considersis
complete, the Commission will examine it “as soon as it receives it” ® and start a Phase |
investigation. The notification will be allocated to the appropriate merger unit of every
Directorate in DG COMP, according to the industry sector concerned (energy, water, food
and pharmaceuticals, information, communications and media, services, industry, or
consumer goods), or the sector in which it is considered likely to have a major impact. The
Commission will also publish a notice in the Official Journal, including the names of the
parties and the nature of the transaction.

The Commission has a maximum of 25 working days in which to (i) conclude that the
notified transaction is not subject to the Merger Regulation,® (i) adopt a decision declaring
that the transaction is compatible with the common market,®® or (iii) conclude that there are
serious doubts as to whether the transaction is compatible with the common market, and
therefore initiate formal “Phase I” investigation proceedings.®* These proceedings conclude

% Para. 7 of the Best Practice Guidelines.
% Para. 8 of the Best Practice Guidelines.
% Para. 14 of the Best Practice Guidelines.
% para. 15 of the Best Practice Guidelines.
* para 15 of the Best Practice Guidelines.
® Article 4(4) of the Merger Regulation.

€ Article 6(1) of the Merger Regulation.

€ Article 6(1)(a) of the Merger Regulation.
& Article 6(1)(b) of the Merger Regulation.
& Article 6(1)(c) of the Merger Regulation.
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with the adoption of a decision either clearing the merger, with or without conditions, or
prohibiting it.

The initial 25 working days may be extended to 35 working days when (i) the competent
authority in a Member State requests the referral of the case, or (ii) the parties offer
commitments intended to make the transaction compatible with the common market and thus
avoid the opening of Phase | proceedings.®® The extension gives the parties time to discuss
appropriately with the Commission the commitments they are offering with a view to making
the transaction compatible with the common market. It is possible for a Member State to
request the referral of a case which it considers “threatens to affect significantly competition
in the market within that Member State” or competition in a market in that Member State,
which presents all the characteristics of a “distinct market”.®® The Commission then has 25
working days, if it has not started Phase | proceedings, in which to decide whether to refer the
case, or 65 working daysiif it has started them.

When the Commission takes any of the decisions listed above at the end of a Phase |
investigation, it will publish a short notice in the Official Journal (together with a press
release on the DG COMP website). If the notified transaction “raises serious doubts asto its
compatibility with the common market”, the Commission will open a Phase Il investigation.
It then has 90 working days in which to issue a decision either clearing the merger or
prohibiting it. This can be extended to 105 days if the parties offer commitments before the
65th. day of the investigation. Moreover, within 15 working days after the initiation of Phase
Il the parties may request (once only) an extension of 20 working days.

As to the Commission’s investigatory powers, these are similar to the ones the Commission
enjoys in the context of the enforcement of Articles 81 and 82 EC. The Commission sends
formal or informal requests for information both to the merging parties and to competitors,
customers, etc. The Commission may aso conduct on-the-spot investigations at the merging
companies premises, examine their books and records, request ora explanations and, in
general, investigate the companies with the same kind of powers as when conducting antitrust
investigations, except for the possibility for officials to enter private homes. However, the
Commission is unlikely to use these powers: it will probably only issue requests for
information.

If the Commission decides either to block the merger or impose a fine or periodic penalty
payment (in case of violation of Regulation 139/2004), it must send the parties a statement of
objections, usually one month after the initiation of Phase |1, to which the parties may reply
in writing. The statement of objections will form the basis of a future decision. After it has
been issued, the merging parties may access the Commission's case file®” Later on the
Commission may hold a hearing with the merging parties and any third parties who have
played an active role in the proceedings. On the basis of the information thus obtained, the
case team will reach a view on the transaction, report to the Competition Commissioner and
give the parties a final chance to offer better commitments. Before it finally adopts its
decision, the Commission must consult the Advisory Committee and take the “utmost
account” of the Committee’s opinion.%® If an agreement on commitments is reached, the
Commission will issue a decision approving the merger, either subject to commitments or

® Article 10(1) of the Merger Regulation.

% Article 2(a) of the Merger Regulation.

¢ Article 18(3) of the Merger Regulation.

& Article 19(3)-(7) of the Merger Regulation.
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otherwise.®® However, if no agreement can be reached, DG COMP will invite the
Commission to block the deal as incompatible with the common market, and the parties may
not proceed with the merger. This decision, which is taken by the College of all
Commissioners, may be appealed to the CFl by the merging parties or by third parties with a
legitimate interest.

4.3 Complaints - pre-complaint phase: If the administrative process you are describing
begins with a complaint, is there a pre-complaint phase in which the representatives of
private parties have an opportunity to discuss the matter with Commission staff before
an investigation begins or a complaint isissued? What occursat such meetings?

We should begin by clarifying a terminological issue. In US antitrust procedure, civil
litigation begins when a “complaint” is filed with the clerk of the court having jurisdiction to
decide the matter. A complaint formally initiates the antitrust procedure in the court and
states the government’ s case against a company or an individual.

In the context of EU antitrust procedure, however, a“complaint” is atechnical term that has a
different meaning: it relates to a procedure whereby an interested party complains to the
Commission, alleging that another party is engaged in conduct which violates the EU
competition rules. We believe that the above question relates to the formal opening of
proceedings, rather than to a complaint as understood in EC competition law. Our answer is
therefore based on this premise.

Proceedings before the Commission have two stages: a fact-finding stage, and a hearing and
decision stage that follows the adoption of charges against a company by the Commission.
The Commission first investigates the facts. To exercise its investigative powers, the
Commission does not need to open formal proceedings; it may request information from
companies and individuals and inspect business records before formally opening proceedings
and bringing charges against an undertaking. The Commission usualy opens formal
proceedings only after it has completed the investigatory stage of the procedure and considers
that the evidence points to an infringement which should be the subject of adecision. Itisat
this stage that the Commission notifies the statement of objections to the companies
concerned. The statement of objections contains a factual description and legal assessment of
the allegedly illegal conduct; it is a written statement of the Commission’s case against the
company concerned. Thus the statement of objections is to some extent equivalent to a
complaint in the US procedure.

Since the Commission investigation takes place before the official opening of proceedings
and the serving of the statement of objections, the investigated companies generally have
extensive forma and informal contacts with the Commission and are well aware of the
investigation.® As well as these inevitable “contacts’, companies may approach the
Commission informally even before an investigation has begun. This may happen when a
whistleblower takes advantage of the possibilities offered by the Leniency Notice and gives
the Commission information on a cartel, with a view to avoiding a fine for having violated
EC competition law. Under the 2002 Leniency Notice,” complete immunity or a reduction

% See below.
7 See below.
™ Commission Notice on immunity from fines and reduction of finesin cartel cases, 0J[2002] C 45/3.
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in the amount of a fine may be granted to companies that provide the Commission with
evidence on a cartel. Firms wishing to benefit from leniency in a cartel case apply to DG
COMP, which will treat all information supplied confidentially. The Commission will then
carry out a preliminary assessment of the situation and inform the company whether it would
be entitled to immunity from fines for a suspected infringement.

Under the EC merger control system, as indicated above (see answer to question 4.1), the
parties are encouraged to contact DG COMP at an early stage of the procedure, before any
notification is submitted or the Commission investigation has begun, and long before the
Commission sends a statement of objections to the parties.”” Moreover, during both Phase |
and Phase Il investigations, the notifying parties usually have several meetings and other
contacts with Commission staff, during which both sides can discuss the issues raised by the
transaction. In particular, at any stage of the proceedings, including before the issuing of a
statement of objections, the Commission may give the notifying parties the opportunity to
express their views orally.”

During Phase Il investigations, the Commission will also hold “ State of Play” meetings with
the parties, chaired by senior DG COMP officials,” to facilitate exchanges of information at
key points in the procedure.” In practice, the parties would be invited to a first meeting
within two weeks following the opening of proceedings, to a second meeting before the
issuing of the statement of objections, and to a third meeting following their reply to the
statement of objections and/or the oral hearing.”

4.4 Opening of investigation: The Commission may initiate an investigation of a possible
violation of itslaws or rulesor afailureto comply with a previous order.

The Commission is the primary public antitrust enforcer in Europe and may pursue any
possible violation of substantive EU competition law. While not formally bound by any legal
principle to choose one case rather than another, the Commission is likely to act only in cases
of infringements of the competition rules which in some way pertain to the Community
public interest’” and are considered to be serious, thus necessitating its intervention. In doing
so, the Commission enjoys full discretion, which to a substantial degree is unchecked. Even
in the case of formal complaints, the Commission is not bound to conduct an investigation
into the alleged infringement of the competition rules. Its only obligation is to examine
carefully the factual and legal particulars brought to its notice by the complainant, in order to
decide whether they disclose conduct of such a kind as to distort competition in the common
market and affect trade between the Member States (duty of vigilance).” If it decides to
reject the complaint, al it must do is clearly set out appropriate reasoning for doing so.

2 Paras. 5 to 25 of the Best Practice Guidelines.

8 Article 14(1) of the Implementing Regulation.

™ Para. 31 of the Best Practice Guidelines.

" Para. 30 of the Best Practice Guidelines.

" See Michael Kekelekis, “The “Statement of Objections” as an Inherent Part of the Right to Be Heard in EC
Merger Proceedings: Issues of Concern”, 25 ECLR 518 (2004), p. 525.

" The assessment of the Community public interest which a complaint may entail depends on the specific
factual and legal circumstances, which may vary considerably from case to case, and not on predetermined
criteria. See Case T-193/02, Laurent Piau v. Commission, not yet reported, para. 80.

8 See e.g. Case T-24/90, Automec S| v. Commission (11), [1992] ECR 11-2223, para. 35.
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The Commission is also competent to pursue non-compliance with the procedural EU
competition rules, i.e. cases where companies do not comply with Commission decisions
requiring them to do or refrain from doing something. The Commission’s basic instrument
for ensuring compliance is the imposition of fines and/or periodic penalty payments.” In
certain cases the Commission may adopt a new decision under Article 18 of Regulation
1/2003, requiring undertakings to submit information with a view to ensuring compliance.

4.4.1 How is an investigation triggered? Through a notification or application? By a
third party complaint or information from another government agency or a court case?
Or by information identified by the Commission staff itself?

In the context of the enforcement of Articles 81 and 82 EC, the Commission may commence
proceedings (a) following a complaint, (b) on its own initiative (ex officio),®* or (c) as a
result of a transfer from one or more national competition authorities which cooperate with
the Commission in the framework of the European Competition Network.

Complaints can be lodged either by natural/legal persons or by Member States. A formal
complaints procedure is available, but the Commission aso receives and acts on informal
complaints. If the complainant wishes to take advantage of certain procedural rights,® he
must file the complaint using a specia form (Form C) and follow the procedural requirements
set out in Regulation 773/2004.% Complaints which do not conform with these requirements
are considered by the Commission as general information and may trigger ex officio
investigations. The Commission has issued a Notice on Complaints* setting out the
arrangements available for submitting information informally and the procedure applicable to
formal complaints.

Own-initiative actions begin when suspected infringements of Community competition law
are brought to the Commission’s attention. This may take place through a variety of
channels, such as press articles or contacts with other antitrust enforcers. Article 17 of
Regulation 1/2003 gives the Commission power to conduct investigations “into a particular
sector of the economy or into a particular type of agreement across various sectors’ .%°

The “transfer” of a case to the Commission by another national competition authority is not
in reality an individual and separate triggering event: it is again an own-initiative action by
the Commission, which retains full discretion when taking up acase. The mechanism for this
cooperation between the Commission and national competition authorities is not based on a
legidative text but on a soft law instrument, the Notice on Cooperation within the Network of
Competition Authorities.®® This fact alone means that the Commission's power to decide
whether to investigate a case is totally discretionary and unchecked: in other words, there is

™ Article 256 EC makes pecuniary obligations imposed by the Commission enforceable in terms of national
procedural law.

% Art. 7(1) of Regulation 1/2003.

& hid.

8 guch as alimited right of access to the Commission’s file, the right to receive the statement of objections and
comment on it, and the right to a hearing if the Commission decide not to act on the complaint.

& Regulation (EC) No 773/2004 of 7 April 2004 relating to the conduct of proceedings by the Commission
pursuant to Articles 81 and 82 of the EC Treaty, OJ[2004] L 123/18. Form C isan Annex to the Regulation.

% Commission Notice on the handling of complaints by the Commission under Articles 81 and 82 of the EC
Treaty, 0J[2004] C 101/65.

% For more details see answer to Question 5 below.

8 Commission Notice on cooperation within the Network of Competition Authorities, OJ [2004] C 101/43,
paras. 5 et seq.
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no rule binding it to take up a case automatically. Indeed, the Notice only contains indicative
guidance as to which competition authority is “well placed” to act.®” According to the Notice,
“[t]he Commission is particularly well placed if one or several agreement(s) or practice(s),
including networks of similar agreements or practices, have effects on competition in more
than three Member States (cross border markets covering more than three Member States or
several national markets). Moreover, the Commission is particularly well placed to deal with
acaseif it isclosely linked to other Community provisions which may be exclusively or more
effectively applied by the Commission, if the Community interest requires the adoption of a
Commission decision to develop Community competition policy when a new competition
issue arises or to ensure effective enforcement”.® The decision concerning the allocation of a
case to an authority (including the Commission) is taken as a result of coordination between
Network members, thus again involving a substantial degree of discretion.®

In the context of merger control, on the other hand, the investigation is triggered mainly by
the merging parties’ filing of a completed Form CO noatification. When Form CO has been
filed and the announcement of the filing has been published in the Official Journal, the
Commission proceeds to Phase I. However, as mentioned above, the notification may have
to be filed not with the Commission, but with the competition authorities of the Member
States. This would be so when those authorities decide to refer the case to the Commission,
even if the merger does not have a Community dimension.®® If a proposed merger falls
within the jurisdiction of three or more Member States, the merging parties may request the
Commission, during the pre-notification phase, to take over the responsibility for examining
it.** Equally, once a merger has been notified in one or more Member States, those Member
States may request the Commission to conduct the examination of the transaction. In either
of these two situations, the investigation will be triggered by the referral of the case to the
Commission, either during the pre-notification phase or once it has been notified nationally.

Finally, there is one further situation which may trigger a Commission investigation: when
the parties implement a merger with a potential Community dimension without having
previously notified their intentions to the Commission. In this case the Commission will
conduct an ex-officio investigation, and if it finds that the non-notified transaction indeed had
a Community dimension, it will require the companies to dissolve the concentration.”

4.4.2 Are there checks on the investigation process? Any requirements that probable
cause be established before investigations take place or any other protective

8 See ibid, para. 7: “Where re-allocation is found to be necessary for an effective protection of competition and
of the Community interest, network members will endeavour to re-allocate cases to a single well placed
competition authority as often as possible’.

® pid, paras. 14-15.

® |bid, para. 18: “Where case re-allocation issues arise, they should be resolved swiftly, normally within a
period of two months, starting from the date of the first information sent to the network pursuant to Article 11 of
the Council Regulation. During this period, competition authorities will endeavour to reach an agreement on a
possible re-allocation and, where relevant, on the modalities for parallel action.” (emphasis added).

% See above.

! Article 4(5) of the Merger Regulation.

% This will entail the dissolution of the merger or the disposal of all the shares or assets acquired, with the aim
of restoring the situation prevailing prior to the implementation of the merger. If this is not possible, the
Commission may take any other appropriate measure to restore the status quo ante.  Article 8(4)(b) of the
Merger Regulation.
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requirements? How about requirements of approval (such as the requirement that
lower level staff get higher-level approval in order to proceed)?

The Commission does not have to rely formally on the existence of a prima facie case in
order to commence an investigation.

As already explained, the investigatory stage of the proceedings usually takes place before
the Commission has formally opened the case. The decision to investigate is taken by a Head
of Unit or Director Genera in DG COMP. At that stage, serious attention will be paid to
administrative efficiency: the suspected infringement must be a priority from the enforcement
perspective, because of its seriousness, the harm done to consumers, or its potential value as a
precedent. The Commission also takes into account the resources that would have to be
engaged in the investigation. A decision to start an investigation is also reviewed internally
by a control unit within DG COMP. The factors taken into consideration are the
implementation of the Commission’s enforcement priorities and whether the case points to a
prima facie infringement.

The Commission’s initiation of proceedings in a specific case is to be seen in the context of
the general priorities of EC competition policy determined by the Commission itself. EC
competition law policy is also subject to more general policy guidelines set out by the
European Council.”® An example of such general policy guidelines which influence
competition policy is the “Lisbon Strategy” adopted by the European Council in Lisbon in
2000. Thisisan ambitious ten-year strategy for stimulating economic growth and increasing
employment in the EU. Competition policy complements and reinforces other Community
policies that contribute to the Lisbon Strategy.*

After a decision is taken to open an investigation, the case is allocated to an individual case
handler or a team of case handlers, depending on the complexity of the case. Case handlers
initiate and conduct the investigation. They analyze the information already at the
Commission's disposal, identify the next steps to be taken (interviews, requests for
information, inspections) and propose them to their superiors for approval.

Following the information-gathering stage, the case handler will propose further actions to be
taken (initiation of proceedings, statement of objections, preliminary assessment, interim
measures). The Commission may initiate formal proceedings at any time, though in principle
this will take place once the Commission has gathered sufficient evidence to support
allegations of an infringement of competition law.

With regard to mergers, the Commission does not enjoy discretion as to whether or not to
initiate proceedings. When a merger is considered to have a Community dimension, the
Commission is bound to take up the case and issue a decision on the compatibility or
otherwise of the merger with the common market (unless the notifying parties withdraw the
notification).

% Compare Articles 2, 3and 4 EC.

% See e.g. speech by Commissioner Neelie Kroes, “Building a Competitive Europe — Competition Policy and
the Relaunch of the Lisbon Strategy”, delivered at Bocconi University, Milan, 7th February 2005, available at:
http://europa.eu.int/comm/competition/speeches/index_2005.html.
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443 Are there ways by which a private party can push forward or expedite
Commission action on an application or with respect to a complaint against a
competitor ? How about ways to slow down an investigation?

The speed at which the Commission's investigation proceeds depends largely on how
cooperative are the companies involved in it. Thus in antitrust actions, investigated
companies have plenty of opportunities to influence the speed of the proceedings. By
cooperating and supplying the Commission with evidence, a company may considerably
advance the Commission's action. Conversely, it is possible to slow down antitrust
proceedings simply by cooperating with the Commission only insofar as is necessary to avoid
being fined. For example, a company may give incomplete answers to the Commission’'s
requests for information and use its privileges to withhold certain evidence from the
Commission. Such simple means can considerably slow down the Commission’s action.

With regard to complaints by third parties, Commission inaction may be challenged before
the CFl by means of an action for failure to act under Article 232 EC. The Commission’s
failure to act must be illegal, i.e. it must be under a specific obligation to act in the
circumstances. The general duty imposed on the Commission to ensure the application of EC
competition law®™ does not confer on individuals an enforceable legal right to require the
Commission to take certain measures, such as a decision to terminate an infringement. Such
aright will arise only if the right conferred on individuals clearly requires specific action by
the Commission. Thisisthe case under Article 7 of Regulation 773/2004, which requires the
Commission to give a complainant a provisional statement of its reasons when there are
insufficient grounds for acting on the complaint.

Although there are no special rules or procedures on lobbying, Article 157(2) EC imposes a
duty on the Commission to act in the general interest of the Community and be completely
independent in the performance of its duties. The Commissioners may not accept instructions
from any government or other body. Commission officials are also under an obligation to act
objectively and impartially, in the Community interest and for the public good. While
companies do, of course, engage in lobbying, political pressure is certainly far less evident in
the antitrust than in the state aid field.

In the merger field, the Commission must decide on the case by strict deadlines. However,
these deadlines may be extended when the merging companies offer commitments, or when
they submit an incomplete notification or fail to provide the Commission with requested
information by the set deadline. In addition, the merging companies may request an
extension of the time limits provided for in the Merger Regulation. The Commission may
only trigger such an extension with the consent of the parties.”

The only way in which the parties can expedite the proceedings before the Commission is
through the pre-notification meetings. Before submitting the forma notification, the
Commission and the parties very often have several pre-notification contacts (see answer to
question 4.1). As aresult of these contacts, the Commission may have gathered a great deal
of information by the time it initiates Phase | proceedings. It would thus be able to assess the
notified merger in greater detail from the very beginning and identify any competition issue
at an earlier stage, thus also alowing the parties to submit commitments addressing these
concerns earlier and favoring the possibility of clearance before the end of Phase I. Indeed,

% See Article 85 EC.
% See Article 10 of the Merger Regulation.
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in a recent merger of two companies active in the production and distribution of industrial
and medical gases,®” the Commission was able to gather and analyze large quantities of
market data from both the merging parties and third parties in a relatively short period of
time. This allowed the Commission to assess and address various competition concerns, and
the parties to submit remedies, within the time constraints of a Phase | procedure.

On the other hand, there are a few situations where the whole merger clearance procedure
may slow down. This may happen if the investigation during Phase | or Phase Il is
suspended.®  Suspension may take place when the Commission &) decides to require an
individual, corporation or association of corporations to supply information by decision,” or
b) the Commission issues a decison ordering an investigation of corporations and
associations of corporations'® on any of the following grounds:

when information requested from one of the notifying parties is not provided or not
provided in full by the deadline fixed by the Commission; or when a third party fails to
provide such requested information and the reason for not having provided it involves one
of the notifying parties,*

when one of the notifying parties or another party involved refuses to submit to or
cooperate with a Commission inspection™® or

when the notifying parties do not inform the Commission of material changes in the facts
and information contained in the notification.’®®

In cases where the Commission decides to require the supply of information without first
issuing a simple request for information, the time limits will also be suspended if the request
is due to circumstances for which one of the merging parties is responsible.'*

45 Personnel and Committees

45.1 Describe the organization of the staff on the Commission side during the
application and the investigation phase. What isthe division of responsibilities between
staff membersand supervisors?

The Commission consists of 25 Commissioners,'® including the President and two Vice-
Presidents. The Commission acts by majority vote.'® Commissioners must be nationals of a

97 Commi ssion Decision of 15 March 2004 (COMP/M.3314-Air Liquide/Messer Targets).

% Article 9(1) of the Merger Regulation.

® Article 11(3) of the Merger Regulation.

1% Article 13(4) of the Merger Regulation.

191 Article 9(1)(a), (b) of the Merger Regulation. The time limits will be suspended for the period between the
expiry of the time limit set in the smple request for information, and the receipt of the complete and correct
information required by decision (Article 9(3)(a) of the Implementing Regulation).

192 Article 9(1)(c) of the Merger Regulation. The time limits will be suspended for the period between an
unsuccessful attempt to carry out an inspection and the completion of the inspection ordered by decision.

1% Article 9(1)(d) of the Merger Regulation. The time limits will be suspended for the period between the
occurrence of the change in the facts referred to therein and the receipt of the complete and correct information.
104 Article 9(2) of the Merger Regulation.

1% Before the EU enlargement on 1 May 2004, there were 20 Commissioners. After enlargement the number of
Commissioners rose to 30. Since 1 November 2004 there are 25 Commissioners. The number of
Commissionersis certain to change again following further enlargement of the EU.
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Member State. The EC Treaty obliges them to act independently of the Member States and
any other body; in particular, they are not allowed to take instructions from the Member State
whose national they are."®” Each Commissioner is responsible for one or more Community
policies. The Commission is divided into Directorates General covering a wide range of
Commission policies. A specific Competition Directorate General (DG COMP) is
responsible for the enforcement of competition and State aid policy. DG COMP is headed by
a Director Genera, and there are also three Deputy Directors Genera and a Chief
Competition Economist.'%

DG COMP is divided into nine Directorates, most of which are responsible for wide-ranging
sectors of the economy. They are headed by Directors. Five are operational Directorates
responsible for processing cases;'® it is with the staff of these Directorates that companies
usually have contacts. Two Directorates are responsible for state aid policy.'' Directorate A
deals with genera policy and strategic support, and Directorate R with strategic planning, and
human and financial resources. Each Directorate of DG COMP is further divided into Units,
and this division in most cases corresponds to a specific economic sector. A unit consists of a
head of unit and case handlers responsible for conducting investigations and proposing
measures to be taken by the Commission in individual cases. Each operational Directorate
includes a merger unit.

Another important Commission body which becomes involved in competition cases is the
Legal Service, which is the Commission’s in-house legal department. It provides legal
advice, assistance and representation on the whole range of Commission policies. The team
of lawyers dealing with competition cases in the Legal Service cooperates with DG COMP
throughout the proceedings in cases likely to result in a formal decision. The Legal Service
acts independently of the Directorates-General and Commissioners, and is directly
responsible to the President of the Commission. Its opinion is mandatory on any formal act
to be taken by the Commission. If the Legal Service does not approve of the proposed
measure, the matter must be decided by the College of Commissioners.***

Under the EC Treaty, the Commission as a collegiate body is responsible for implementing
and enforcing EC competition policy: its tasks include the duty to investigate and penalize
individual infringements. Though formal decisions in competition cases are taken by the
College of Commissioners,**? the Commission’s workload means that the Commissioners

1% Article 219 EC.

97 Article 213(2) EC.

18 This post was created in 2003 to offer an independent economic assessment of competition policy
developments and advise the Commission when a more complex economic analysis is necessary. The Chief
Competition Economist (CCE) team is a specialized unit of DG COMP, consisting of the CCE and ten
members. The unit is attached to the Director General, to whom the CCE reports directly. For more
information see: A Discussion With Professor Lars-Hendrik Roller, Chief Economist, Directorate General for
Competition, European Commission, available at:
http://www.abanet.org/intlaw/divisions/regulation/intl_antitrust/abarollerreport.pdf.

109 They are Directorate B: Energy, Water, Food and Pharmaceuticals, Directorate C: Information,
Communication and Media, Directorate D: Services, Directorate E: Industry and Directorate F: Consumer
Goods.

"0 Directorates G and H.

1 See Christopher S. Kerse and Nicholas Khan, EC Antitrust Procedure, (London 2005), pp. 36-37.

112 Compare Cases T-25/95, T-26/95, T-30/95 to T-39/95, T-42/95 to T-46/95, T-48/95, T-50/95 to T-65/95, T-
68/95 to T-70/95, T-71/95, T-87/95, T-88/95, T-103/95 and T-104/95, Cimenteries CBR and Others v.
Commission, [2000] ECR [1-491, paras. 759-760: “The functioning of the Commission is governed by the
principle of collegiate responsibility. The Court points out that, pursuant to that principle, decisions should be
the subject of collective deliberation and all the Members of the College of Commissioners should bear
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cannot decide every procedural step personally. Thus some of the Commission’s powers are
delegated to the Commissioner for Competition, and then sub-delegated to the Director
General and the Hearing Officers.**® The ECJ has, however, limited the delegation of the
Commission’s powers to everyday measures of management or administration. In particular,
the Court has held that decisions finding infringements of EC competition law may not be
delegated to the Competition Commissioner.™*

In practice, case teams of DG COMP officials dea with individual cases. A case team
consists of a case manager who is a senior DG COMP official™™ and usually two or three
case handlers. The case handlers conduct the investigation and propose measures to be taken
by the Commission. Before a proposal is presented to the Competition Commissioner for
approval, it is formally examined by the Commission’s hierarchy. In particular, Directorate
A of DG COMP monitors the measures proposed by case handlers before they are sent to the
Legal Service for further consultation.

With regard to merger control, as part of the reform package which the Commission
implemented during 2004, DG COMP underwent internal reorganization to make its handling
of merger control more efficient. The reorganization sought to rationalize staff resources in
view of the accession of the ten new Member States and an expected increase in the
workload. It can also be seen in part as a consequence of recent CFl rulings which
overturned Commission decisions prohibiting certain mergers on the grounds that the
Commission’s evidence to substantiate their anti-competitive effects was not sufficiently
strong.

The main element in the reorganization was the integration of the Merger Task Force
(“MTF") into the Directorates dealing with specific sectors of the economy. The
reorganization was implemented in two main stages. During the first stage, the MTF was
integrated into each of these sectora Directorates. The second stage involved the MTF's
total replacement by a coordination unit reporting to a Deputy Director General who oversees
consistency of procedure and policy. This means that each unit in each sectoral Directorate
will deal with any type of casein its allotted industrial sector, i.e. cartels, mergers, and abuses
of dominance.

As a more direct attempt to improve its economic approach when assessing concentrations,
the Commission appointed Professor Lars-Hendrik Roller'® as Chief Economist in DG
COMP. He is supported by a team of some 10 economists who provide case-handlers with
economic and econometric input and conduct a critical examination of the case team’s
conclusions. He reports directly to the Director General for Competition. Professor Roller is
said to have advised the Commission on the prohibited General Electric/Honeywell and

collective responsibility at political level for all decisions adopted. Under the principle of collegiate
responsibility, the information on which the Commission’s decisions are based must be available to all the
members of the college.”

3 The possibility for the Commission to delegate its powers is provided by Articles 13 and 14 of the Rules of
Procedure of the Commission (OJ [2000] L 308/26).

114 See Case 5/85 AKZO Chemie BV and AKZO Chemie UK Ltd v. Commission, [1986] ECR 2585, paras. 32-33.
Depending on the circumstances it would be a head of unit, or if the case isimportant, a Director or a Deputy
Director.

18 professor Roller is an eminent and internationally renowned economist. He is Professor of Economics at
Humboldt University in Berlin, Director of the Institute for Competitiveness and Industrial Change at the
Wi ssenschaftszentrum Berlin fiir Sozialforschung and Program Director of the Centre for Economic Policy
Research in London, and also has academi c experience of the United States.
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approved GE/Instrumentarium mergers.™’ The Commission will also set up individual ad
hoc panels, including officials from other DGs, to offer the case team an independent internal
review and test its conclusions at different stages during the procedure.

4.5.2 Any requirement of consultation with advisory committees or other parts of the
Commission? Does the comitology process come into play here? How about consultation
with Member Statesor agenciesof Member States?

As explained, each case team consists of case handlers and a case manager from a particular
sectoral Directorate within DG COMP. In addition, the Chief Economist’s team may become
involved in individual cases which regquire a complex economic analysis. A Chief Economist
team member becomes a member of the case team but reports back to the Chief Economist.
The involvement of the Chief Economist’s team in a particular case requires the approval of
the Director General.

The Legal Service must give its opinion before a statement of objectionsis sent, a complaint
formally rejected, a preliminary draft decision submitted to the Advisory Committee™® or a
draft decision placed before the Commission. Lega Service officials also in practice take
part in certain procedural stages such as the hearing, and at the meeting of the Advisory
Committee.

After the Legal Service has approved a proposed measure, it is formaly endorsed by the
Competition Commissioner. Other Directorates General are also consulted on a proposed
decision (inter-service consultation), usually those responsible for some aspects of regulation
of the product market concerned by the decision. In some cases, before the formal adoption
of a decision, the Commission must consult the Advisory Committee on Restrictive Practices
and Dominant Positions™® which is composed of representatives of the competition
authorities of the Member States. Consultation with the Advisory Committee precedes the
taking of all decisions on infringements, interim measures, commitments, inapplicability and
withdrawal of a block exemption benefit. The requirement of consultation also applies to
Commission decisions on investigations into sectors of the economy and into types of
agreements.’”® The Commission must take “utmost account of the opinion delivered by the
Advisory Committee” and inform it of how its opinion has been taken into account.*?* If the
Committee’s opinion is given in writing, it must be attached to the draft decision to be
considered by the Commissioners.*?> The Commission publishes the Committee’s opinion if
the Committee so recommends.

In merger control proceedings too, the Commission is assisted by an Advisory Committee for
the adoption of provisions implementing the Merger Regulation,*”® composed of
representatives of the Member States. The Commission will consult it before adopting
decisions ending Phase |l proceedings or imposing fines and periodic penalty payments.

17 Commission Decision 2004/134/EC of 3 July 2001 (M.2220-General Electric/Honeywell), OJ [2004] L 48/1;
Commission Decision of 2 September 2003 (M.3083-GE/Instrumentarium).

18 See just below.

119 See Article 14 of Regulation 1/2003.

120 See Article 17(2) of the Regulation 1/2003.

121 See Article 14(5) of the Regulation 1/2003.

122 See Article 14(6) of the Regulation 1/2003.

123 See Recital 46 of the Merger Regulation.
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These consultations must take place at meetings chaired and convened by the Commission, to
be held no later than 10 days after a convocation notice has been sent. The Advisory
Committee then delivers an opinion on the provision proposed by the Commission (if
necessary, by voting), and the Commission will take full account of this opinion. In complex
merger cases, DG COMP may also consult and debate with other DGs.

4.6 Notice

4.6.1 Is a complaint issued before an investigation begins or does investigation precede
the complaint?

As explained above, in most cases the investigation precedes any formal act of “initiation of
proceedings’ or “complaint”.*® The initiation of proceedings is viewed by Regulation
773/2004, pursuant to earlier case-law, as a formal act which precedes any decision by the
Commission that:

(a) orders the termination of competition law infringements (with or without fines)

(b) ordersinterim measures

(c) makes commitments binding on companies, or

(d) declares that the competition rules do not apply to particular conduct (positive decision).
According to Article 2 of the Regulation, proceedings are initiated no later than:

(a) the date when a statement of objectionsisissued, if the Commission contemplates taking
an infringement or interim measures decision,

(b) the date of issuing a “preliminary assessment”, when the Commission expresses concerns
to companies which then offer commitments,

(c) the date of publication of a notice in the Official Journal under Article 27(4) of
Regulation 1/2003, prior to a decision making commitments binding or declaring the
inapplicability of the competition rules, whichever is earlier.

The initiation of proceedings is not really of paramount legal significance. Its function is
basicaly two-fold. Firstly, it interrupts the limitation period for the imposition of fines and
periodic penalty payments under Article 25(3)(c) of Regulation 1/2003. Secondly, it is at this
point that other national competition authorities dealing with the same case are relieved of
their competences pursuant to Article 11(6) of Regulation 1/2003. It is true that the
legidative texts do not refer with clarity to a specific act that constitutes the initiation of
proceedings. Indeed, the Court of Justice has considered the initiation of proceedings not as a
challengeable act, but rather as a distinct procedural step towards the taking of a decision.'®

Article 2(3) of Regulation 773/2004 provides that the Commission may exercise its powers of
investigation before initiating proceedings. In practice investigations will amost certainly

124 The US term “complaint” will not be used here. See above.
125 Case 60/81, International Business Machines Corporation v. Commission, [1981] ECR 2639, paras. 10-11.
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precede the initiation of proceedings, which usually takes place just before the statement of
objections is served on the parties.*®

As regards merger control, if during Phase IlI, and after the parties have presented
commitments (assuming they have made use of this possibility), the Commission still thinks
that the merger would significantly impede effective competition, it will issue a statement of
objections, to which the parties may respond. Thus the statement of objectionsis only issued
after the Commission’s investigation has been initiated, and only in those cases where the
investigation runs into a second phase. Indeed, it is usually sent around four weeks after
Phase 1| begins.

4.6.2 What are therequirements of notifying the target of a pending investigation or of
the decision to issue a complaint? What information is conveyed in the notice? How
specific must the notice be?

The Commission is not formally bound to publicize or notify the initiation of proceedings to
the companies concerned. According to Article 2(2) of Regulation 773/2004 “[t]he
Commission may make public the initiation of proceedings, in any appropriate way. Before
doing so, it shall inform the parties concerned.”*?” The non-notification of the initiation of
proceedings to a target of an investigation and future addressee of a Commission decision is
not considered detrimental to his rights of defense. Notification is only necessary if the
Commission intends to publicize that act. For all other purposes, it is only the statement of
objections that matters.

Indeed, the ECJ distinguished in the Dyestuffs case between the statement of objections and
the commencing of proceedings. According to the Court, “it is the notice of objections and
not the decision to commence proceedings which is the measure stating the final attitude of
the Commission concerning undertakings against which proceedings for infringement of the
rules on competition have been commenced”.*?® Therefore, the initiation of proceedings is not
considered critical for the rights of defense.

Naturally, companies which are the target of a Commission investigation will already have
direct knowledge about the case taken up by the Commission long before the initiation of
proceedings, since the investigation measures usually precede this. Thus they may aready
have received requests for information or been subject to inspections.

The statement of objections is the most important document which a company under
investigation receives up to that stage in the proceedings. In it, the Commission informs the
parties concerned of the objections raised against them. It is duly notified to them and the
Commission sets a deadline by which the parties may inform it in writing of their views.
Their written submissions may set out al facts known to them which are relevant to their
defense. The parties must also attach any relevant documents to support the facts set out, and
may propose that the Commission hear evidence to corroborate the facts set out in their
submission.'®

126 See Kerse and K han, op.cit., p. 123.

127 Emphasis added.

128 Case 48/69, Imperial Chemical Industries Ltd. v. Commission, [1972] ECR 619, para. 17.
129 Article 10 of Regulation 773/2004.
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As regards merger control, there are two basic requirements regarding the notification to the
parties of the Commission’s statement of objections: (i) it must be made in writing, and (ii)
DG COMP must set a deadline by which the notifying parties may provide the Commission
with written comments.*® In general, the statement of objections sets out the facts that led the
Commission to conclude what the relevant markets are and how the notified transaction
would significantly impede effective competition within the common market or a substantial
part of it, in particular as a result of the creation or strengthening of a dominant position.***

An important element to be included in the statement of objections is the documentary
evidence the Commission has obtained through its own investigation or from third parties,
and on which its objections are based. 1n any event, the Commission’s future decision will be
based only on information on which the parties have had the opportunity to submit
comments. |f the Commission wishes to raise further objections, therefore, it must do soin a
separate statement of objections.**

4.6.3 Are third parties notified of such action? What public notice is provided? Are
complaints confidential ?

As explained above, Article 2(2) of Regulation 772/2004 does not require publication of the
initiation of proceedings. However, the Commission usually publishes a very short notice
describing the new case on the DG COMP website.® Article 2(2) provides that in such
cases the target company must be informed in advance, presumably to give it the possibility
of drawing the Commission’s attention to confidentiality issues.

A copy of the non-confidential version of the statement of objections is communicated to the
complainant, but not to the public. The Commission also gives the complainant a deadline by
which to make its views known in writing.***

In the merger control procedure, third parties involved in the case are also informed in
writing of the Commission’s objections.*®® In the majority of cases they would not receive
the statement of objections as such, but only information about the Commission's main
objections. Once the Commission initiates Phase Il proceedings or decides to send the parties
a statement of objections, it will publish a notice in the Official Journal and a press release in
its web site, giving information on the competition concerns that led it to initiate Phase 11 or
issue the statement of objections. As to the confidentiality of the statement of objections, in
general, any information and documents used during merger clearance proceedings that
contain business secrets or other confidential information, as may be the case for the
statement of objections, will not be made accessible when the Commission considers that
their disclosure is not necessary.*

130 Article 13(2) of the Implementing Regulation.

BL Article 2(2) of the Merger Regulation.

132 Article 18(3) of the Merger Regulation.

133 http://europa.eu.int/comm/competition/whatsnew.html.
134 Article 6(1) of Regulation 773/2004.

35 Article 13(2) of the Implementing Regulation.

1% Articles 18(1) of the Implementing Regulation.
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4.7 Conduct of theinvestigation

4.7.1 Are there time limits on completing investigation? Where no time limits are
specified, are there general requirements? What happensif time limits are exceeded?

Commission investigations in the context of Articles 81 and 82 EC are not subject to any time
limit, and indeed are usually completed after a considerable amount of time. It is not
infrequent for such investigations to drag on for years.

While no specific time limits exist, and Article 6 of the European Convention on Human
Rights, which speaks of the right to a fair and public hearing within a reasonable time by an
independent and impartial tribunal, is not directly transposable to the case of administrative
proceedings before the Commission,*® the general principles of Community law oblige the
Commission to complete its investigations within reasonable time limits.**® There must be
specific exceptional reasons for an unduly lengthy duration if the Commission is to escape
censure by the European Courts.™*®

Also relevant is the right to good administration in Article 41 of the Charter of Fundamental
Rights of the European Union,™® now reflected in Article 11-101 of the draft Treaty
establishing a Constitution for Europe, which refers to the right of everyone “to have his or
her affairs handled impartially, fairly and within a reasonable time by the institutions,

bodies, offices and agencies of the Union” .***

As described above, in merger control proceedings the Commission must complete its
investigation within given time limits, which may be extended in certain circumstances. |f

37 It applies fully only to judicia review proceedings before the CFl. See Case C-185/95 P, Baustahlgewebe
GmbH v. Commission, [1998] ECR [-8417, paras. 20-21: “It should be noted that Article 6(1) of the EHRC
provides that in the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law ... The general principle of Community law that everyone is entitled to fair legal
process, which is inspired by those fundamental rights and in particular the right to legal process within a
reasonable period, is applicable in the context of proceedings brought against a Commission decision imposing
fines on an undertaking for infringement of competition law.” See further Koen Lenaerts, “De quelques
principes généraux du droit de la procédure devant le juge communautaire”, in: Vandersanden & de Walsche
(Eds.), Méanges en hommage a Jean-Victor Louis, Vol. | (Bruxelles, 2003), pp. 241-242. See also Richard
Wainwright, “Human Rights:. What Have they to Do with European Competition Law?’, in: Andenas,
Hutchings & Marsden (Eds.), Current Competition Law, Val. 11l (London, 2005), p. 476, who stresses that the
“reasonable time” obligation runs from the notification of the statement of objections which is considered to be
the time when “the person is charged” in terms of the European Convention of Human Rights. See, however,
contra paras. 100-104 of the Opinion of AG Kokott of 8 December 2005 in Case C-113/04 P, Technische Unie
BV v. Commission, judgment still pending.

38 See Joined Cases T-5/00 and T-6/00, Nederlandse Federatieve Vereniging voor de Groothandel op
Elektrotechnisch Gebied and Technische Unie BV v. Commission, not yet reported, paras. 74 et seq.

39 The Commission’s undue delay in handling proceedings may, for example, have consequences for its case in
an interim measures application. In Case T-65/98 R, Van den Bergh Foods Ltd. v. Commission, Order of 7 July
1998, [1998] ECR 11-2641, para. 69, the President of the CFl rejected the Commission’s arguments as to the
public interest in the immediate enforcement of the contested measure, pointing out that as the length of the
administrative procedure which led to the decision was due in part to steps taken by the Commission itself, the
Commission was not entitled to claim that immediate enforcement of the decision was a matter of urgency.

140 03 [2000] C 364/1.

41 0J [2004] C 310/1. On the bearing of the principle of good administration in this area, see also Rafael
Garcia-Valdecasas y Fernandez, “La protection des droits de la défense dans les procédures administratives de
concurrence : Un regard européen”, Paper Presented at the Conference “Droit de la concurrence et droits de
I’homme” of the Ordre des avocats & la Cour de Paris and the Ecole Nationale de la Magistrature (Paris, 7
October 2003), pp. 15-16.
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the Commission does not take any decision within the time limits, the consequence is that the
transaction will be deemed to be compatible with the common market.** If the parties do not
present their commitments within the time limits, the Commission will not take the
commitments into account when deciding whether or not to clear the transaction.

4.7.2 What are the techniques whereby the Commission can investigate private parties
and learn the facts of disputed transactions? Required periodic reports? Subpoenas (or
equivalent process such asArticle 11) to compel personsto show up and give testimony?
Subpoenas to require the submission of documents? Physical inspections of business
premises or private homes? I nspection of required records? What ar e the consequences
of failing to comply with compulsory process?

Regulation 1/2003 provides an array of investigatory measures which the Commission may
take in the context of enforcing the Treaty competition rules.

Firstly, the Commission may seek to obtain information,**®* not only from the companies
suspected of violating the competition rules, but also from third parties. The Commission
may exercise this power either by making a ssmple request (Article 18(2)) or by adopting a
formal decision requiring information (Article 18(3)). The new Regulation has simplified the
procedure of requests for information by no longer requiring a two-step process; the
Commission may now choose between a simple request or aformal decision at the outset.

A simple request for information must be made in writing, state the legal basis and its
purpose (which in effect means that the Commission must identify a suspected infringement)
and identify the information sought as precisely as the circumstances permit.*** There is no
legal obligation to reply to requests for information under Article 18(2) of Regulation 1/2003,
but the recipients are subject to potentialy substantial fines if they supply incorrect or
misleading information.'™ At this stage the company may seek legal advice and/or contact
the Commission directly to clarify the questions or the scope of information the Commission
seeks to obtain.

The Commission may also adopt a formal decision requiring information from an
undertaking under Article 18(3) of Regulation 1/2003. Such a decision may be challenged
before the CFl. An addressee of such a decision who fails to provide the required
information within the time limit set by the Commission may be subject to fines or periodic
penalty payments.'*®

In most cases a request for information would follow on-the-spot inspections, which are
likely to be the first contact a company will have with the Commission in the course of the
proceedings. 1n some cases companies are informed of the inspection in advance, usually by
phone or fax. The Commission will previously consult the national competition authority of
the Member State on whose territory the inspection is to be conducted. Officials of national

142 Article 10(6) of the Merger Regulation.

143 Article 18 of Regulation 1/2003. This provision also entitles the Commission to require the disclosure of
documents. See Case 374/87, Orkem v. Commission, [1989] ECR 3283, paras. 13-16, where the Court decided
that a corresponding provision in the old Regulation 17 entitled the Commission to require the disclosure of
documents.

14 See Kerse and Khan, op.cit., p. 134.

5 Article 23(1)(a) of Regulation 1/2003 empowers the Commission to fine companies for supplying
intentionally or negligently incorrect or misleading information in response to a request for information made
under Article 18(2). The amount of the fine may reach 1% of the total turnover in the preceding business year.
146 See Articles 23(1)(b) and 24 of Regulation 1/2003.
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competition authorities may aso assist Commission officials in carrying out these
inspections. An inspection may include entering business premises, examining books and
business records, taking copies and asking for ora explanations. Article 20 of Regulation
1/2003 also provides for the sealing of business premises and books or records, for asking
representatives or members of staff of undertakings for explanations and for recording their

answers.*¥’

The old system’ s distinction between voluntary and mandatory investigations is retained. For
a voluntary inspection, a simple authorization as provided by Article 20(3) of Regulation
1/2003 is sufficient, athough the Commission may choose to arm itself with a formal
decision adopted under Article 20(4), to which companies are required to submit. Article 20
of Regulation 1/2003 does not require the authorization of national judicia authorities for
inspections of business premises, but such authorization is required for inspections of non-
business premises. There are serious doubts, however, as whether this provision is
compatible with the case-law of the European Court of Human Rights, which made it clear in
a recent case that even business premises are protected.’®® It therefore seems that Article 20
will have to be read in accordance with that case-law.**

In the case of mandatory investigations, an undertaking' s opposition to an inspection ordered
by Commission decision also raises the delicate problem of cooperation with nationa judicial
authorities. Article 20 integrates the principles established by the recent judgment of the
Court of Justice in Roquette Fréres.*® According to the ECJ, the purview of national courts
should be limited to checking whether the Commission decision is authentic and whether the
coercive measures sought are arbitrary or excessive. For this purpose, nationa courts may
address questions to the Commission. The ECJ also stated that when considering the matter,
national courts may not substitute their own assessment of the need for the investigations
ordered for that of the Commission. The lawfulness of the Commission’s assessments of fact
and law is subject to review only by the Community judicature.’

Failure to submit to a mandatory inspection may lead to fines and periodic penalty
payments.*>* Fines may also be imposed when the companies concerned produce the required
books or other records in incomplete form, are responsible for breaking seals affixed by
Commission officials, or give incorrect or misleading answers or otherwise fail to provide
complete answers on facts relating to the subject-matter and purpose of a mandatory
inspection.™

Article 21 of the new Regulation for the first time gives the Commission power to order the
inspection of non-business (domestic) premises. The conditions are quite strict, since the
violation of Articles 81 and 82 EC must be “serious’, and a “reasonable suspicion” must
exist that books or other records related to the business and the subject-matter of the
inspection are being kept “in any other premises, land and means of transport, including the

147 See also Article 4 of Regulation 773/2004.

148 ECHR, 2™ Section, judgment of 16-4-02 in Case ne 37971/97, Sés Colas Est and Others v. France.

149 See also Jean Mischo, “Hoechst, Colas, Roquette : Illustration d’ une convergence”, in: Colneric, Edward et
al. (Eds.), Une Communauté de droit, Festschrift fur Gil Carlos Rodriguez Iglesias (Berlin, 2003), p. 145, who
speaks of the necessity to amend Article 20.

150 Case C-94/00, Roquette Fréres SA v. Directeur Général de la Concurrence, de la Consommation et de la
Répression des Fraudes, [2002] ECR 1-9011.

51| bid, paras. 39 et seq.

152 Articles 23(1)(c) and 24(1)(e) of Regulation 1/2003.

158 Article 23(1)(c),(d),(e) of Regulation 1/2003.
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homes of directors, managers and other members of staff of the undertakings’. To that end a
reasoned decision is required, along with the prior authorization of a nationa judicial
authority. The latter’s purview covers the authenticity of the Commission decision and the
non-arbitrariness and non-excessiveness of the specific measure. The national court may ask
the Commission for more detailed explanations, but once again, it may not substitute its own
assessment for that of the Commission, and may not ask to have the whole file transmitted to
it.

Finally, the Commission also has power under Article 19 of Regulation 1/2003 to take
statements from any person who consents to be interviewed for the purpose of collecting
information relating to the Commission’s investigation. Although such power was absent
from Regulation 17, the Commission has in the past used statements obtained outside the
scope of on-the-spot inspections as evidence of infringements. Article 19 formalizes this
practice, and Article 3 of Regulation 773/2004 further specifies the formalities for conducting
an interview by the Commission. Conducting interviews will be a powerful tool for the
Commission, especially as it will also be able to record them.*® No fine or penaty is
provided for offering incorrect or misleading information at an interview.

In EC merger control proceedings, the Commission will start very early on to gather details
of the market affected by the transaction. This can be done in many different ways. Asits
first source of information on the facts of the transaction, the Commission will use the Form
CO, but it will also request information from the merging parties and sometimes from other
corporations or associations of corporations. The Commission may ask for this information
by simple request or by decision.”> The Commission may aso request the governments and
competent authorities of the Member States to provide it with all the information it needs to
conduct the investigations,"*® and may interview any natural or legal person by telephone or
other electronic means, if that person gives his consent.”” The Commission may also
investigate private parties, and may request the authorities in the Member States to conduct
an investigation according to their national law.™®

The Commission’s specific powers of investigation under the Merger Regulation are very
similar to its powers of investigation in antitrust proceedings, the main difference being that
in merger proceedings, unlike antitrust proceedings, Commission officials cannot conduct
searches in private homes. In general, the Commission is authorized to conduct all necessary
inspections of business premises.”® Its powers to investigate private parties include the
possibility to (i) enter any premises, land and means of transport of undertakings or
associations of undertakings, (i) examine the books and other records related to the business,
irrespective of the medium on which they are stored, (iii) take or obtain, in any form, copies
of, or extracts, from such books or records, (iv) seal business premises and books of records
for the period and to the extent necessary for the inspections, (v) ask any representative or
member of staff of the corporation or association of corporations for explanations of facts or
documents relating to the subject matter and purpose of the inspection, and record answers.*®

54 Article 3(3) of Regulation 773/2004.

155 Article 11(1) of the Merger Regulation.
156 Article 11(6) of the Merger Regulation.
57 Article 11(7) of the Merger Regulation.
158 Article 12(1) of the Merger Regulation.
19 Article 13(1) of the Merger Regulation.
180 Article 13(2) of the Merger Regulation.
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The consequences for failing to comply with compulsory requests for information or
submission to investigation are fines of up to 1% of the aggregate turnover of the undertaking
or associations of undertakings.’® In particular, the Commission may impose such fines
when (i) the parties from whom information is requested by decision supply incorrect,
incomplete or misleading information; or do not supply information within the required time
limit,*2 (ii) the parties produce the required books or other records related to the business in
incomplete form during inspections, or simply refuse to submit to an inspection ordered by
decision,'® (iii) the Commission asks a representative or member of the corporation for
explanations of facts or documents relating to the investigation, and that person gives an
incorrect or misleading answer, fails to rectify such an answer by a certain deadline, or just
fails or refuses to provide a complete answer,™® or (iv) seals fixed during the investigation by
Commission officials or other authorized persons are broken.’®® The Commission may also
impose periodic penalty payments not exceeding 5% of the average daily aggregate turnover
of the undertakings or associations of undertakings concerned for each working day of delay
incases (i) and (ii) above.

4.8 Rightsand duties of target

4.8.1 What privileges are available to the target of investigation? Attorney client? Self-
incrimination? Work product?

During the investigation of a competition law infringement, the target of the investigation
enjoys certain rights and privileges. First and foremost, the Commission is bound to respect
human rights, which are genera principles of Community law and apply to any form of
action or inaction by the Community institutions. Respect for human rights is therefore a
condition of the lawfulness of Community acts.*®® Fundamental rights form an integral part of
the general principles of law, whose observance is ensured by the Courts. For that purpose,
the Courts draw inspiration from the constitutional traditions common to the Member States
and from the guidelines supplied by international treaties for the protection of human rights
on which the Member States have collaborated or of which they are signatories, most notably
the European Convention on Human Rights.*®’

In EC competition law proceedings, particular regard must be had to the rights of defense, a
principle whose fundamental nature has been stressed on numerous occasions in the Courts
judgments.’® More specifically, the Courts have pointed out that defense rights must be
observed in administrative procedures which may lead to the imposition of penalties. That
protection extends aso to “preliminary inquiry procedures including, in particular,

181 Article 14(1) of the Merger Regulation.

162 Article 14(1)(c) of the Merger Regulation.

183 Article 14(1)(d) of the Merger Regulation.

184 Article 14(1)(e) of the Merger Regulation.

185 Article 14(1)(f) of the Merger Regulation.

188 Opinion 2/94, Accession by the Community to the European Convention for the Protection of Human Rights
and Fundamental Freedoms, [1996] ECR [-1759, para. 34.

187 | bid, para. 33.

188 See in particular Case 322/81, Michelin, op.cit., para. 7; Cases 97/87 to 99/87, Dow Chemical Ibérica SA and
Others v. Commission, [1989] ECR 3165, paras. 11 et seq.
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investigations which may be decisive in providing evidence of the unlawful nature of conduct
engaged in by undertakings and for which they may be liable” .**°

In addition, Commission action is subject to the principle of proportionality. Thus the Courts
have held that inspections and requests for information must be necessary and proportionate
to the objective pursued by the Commission.”® Indeed, proportionality limitations are
expressly provided for in the text of Regulation 1/2003."

More specifically, the target of a Commission investigation is entitled to clam legal
professional privilege, which covers lawyer-client communications made for the purpose and
in the interest of the client's right of defense. The privilege covers only documents
emanating from an independent lawyer, not those produced by in-house counsel.*"

The target also has the right to avoid self-incrimination, athough this is limited by the
obligation for a company to cooperate with the Commission.”® Thus the Commission is not
entitled to require the target of its investigations to answer questions if the answer would be
equivalent to the admission of an infringement.’™ On the other hand, the right to avoid self-
incrimination does not mean that the Commission cannot reward companies that plead guilty
by reducing their fine. As the Court of Justice has put it, “while the Commission may not
compel an undertaking to admit its participation in an infringement, it is not thereby
prevented from taking account, when fixing the amount of the fine, of the assistance given by
that undertaking, of its own volition, in order to establish the existence of the

infringement” *"

4.8.2 Isthere a duty on the part of private parties to cooperate in the investigation?
What is the nature and source of this duty and does it vary as between sanction cases
and application cases?

169 Cases 97/87 to 99/87, Dow Chemical, op.cit., para. 12.

70 See e.g. Cases 97/87 to 99/87, Dow Chemical, op.cit., paras. 16-17: “[I]n all the legal systems of the Member
Sates, any intervention by the public authorities in the sphere of private activities of any person, whether
natural or legal, must have a legal basis and be justified on the grounds laid down by law, and, consequently,
those systems provide, albeit in different forms, protection against arbitrary or disproportionate intervention.
The need for such protection must be recognized as a general principle of Community law. In that regard, it
should be pointed out that the Court has held that it has the power to determine whether measures of
investigation taken by the Commission under the ECSC Treaty are excessive ... The nature and scope of the
Commission’ s powers of investigation under Article 14 of Regulation No 17 [equivalent to Article 20 of
Regulation 1/2003] should therefore be considered in the light of the general principles set out above .”

71 Articles 20(8) and 21(3) of Regulation 1/2003.

72 See Case 155/79 AM. & S v. Commission [1982] ECR 1575, para. 27; Joined Cases T-125/03 and T-
253/03, Akzo Nobel Chemicals Ltd. and Akcros Chemicals Ltd. v. Commission, currently pending; for more
details, see Themistoklis Giannakopoulos, Safeguarding Companies Rights in Competition and Anti-
dumping/Anti-subsidies Proceedings (The Hague/L ondon/New Y ork 2004), pp. 78-94.

173 See below.

174 Case 374/87, Orkem, op.cit., paras. 28 et seq.; Case T-112/98 Mannesmannrohren-Werke AG v. Commission
[2001] ECR 11-729, paras. 62 et seq. See further Giannakopoulos, op.cit., pp. 100-108; Bo Vesterdorf, “Legal
Professional Privilege and the Privilege against Self-incrimination in EC Law: Recent Developments and
Current Issues’, in: Hawk (Ed.), International Antitrust Law and Policy 2004, Annual Proceedings of the
Fordham Corporate Law Institute (New York, 2005), pp. 701 et seq.; Peter R. Willis, The Privilege against
Sdlf-incrimination in Competition Investigations, University of Oxford Centre for Competition Law and Policy
Online Paper CCLP (S) 02/06.

% Joined Cases C-65/02 P and C-73/02 P, ThyssenKrupp Stainless GmbH and ThyssenKrupp Acciai speciali
Terni A v. Commission, not yet reported, para. 50.
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As explained above, companies that are the target of a specific investigatory measure by the
Commission must cooperate fully. The Commission enjoys wide powers to make
investigations and obtain information in order to bring to light infringements of Articles 81
and 82 EC, and it is for the Commission to decide whether particular information is necessary
for the purposes of an investigation.'”® As the Court of Justice has held, the law “imposes on
the undertaking an obligation to cooperate actively, which implies that it must make
available to the Commission all information relating to the subject-matter of the
investigation”.*”” More particularly, in on-the-spot investigations, the company concerned
must be responsive rather than passive. Merely making records available in a general way is
insufficient. A company must cooperate in finding specific records when the Commission so
requests.'’®

4.8.3 Must the target be notified when third parties are questioned regarding the
target?

The target is not notified when third parties are questioned regarding it. In proceedings
before the Commission, the target does not have the right to be present when third parties are
guestioned regarding it, or to cross-examine the witnesses. If the Commission relies on
statements made by third parties as evidence against the target, such statements will be
referred to in the statement of objections. Transcripts of ora submissions made by third
parties are included in the Commission’' s file, and the parties are allowed to comment on such
submissions during the hearing and/or in written submissions to the Commission in the
course of the proceedings.

4.8.4 What are the mechanisms whereby the target can raise issues about pending
investigations?

The situation of the target changes in the course of the proceedings. Certain defense rights
relate only to the adversaria proceedings which follow the serving of the statement of
objections, while others, such as the right to legal representation and the privileged nature of
correspondence between lawyer and client, must be respected from the preliminary inquiry
stage, i.e. before the statement of objections has been issued.!™® At the preliminary
investigation stage the Commission obtains the information and documentation necessary to
check the actual existence and scope of a specific factual and legal situation. To this end it
exercises various investigation rights provided for in Regulation 1/2003, such as the right to
request information or to search premises. When the preliminary investigation shows that
there is enough evidence to form charges against particular companies, the Commission
issues the statement of objections.

Before the statement of objections is issued, the investigated company has no particular rights
other than those related to particular actions taken by the Commission in the course of the
preliminary investigation. It may, for example, claim legal professional privilege, or invoke

176 Case 374/87, Orkem, op.cit., para. 15.

Y7 | bid, para. 27.

8 See Kevin Coates, “Just Say No”, Paper Presented at the Eighth Annual IBA Competition Conference
(Fiesole, 17 September 2004), p. 4.

17 See Joined Cases 46/87 and 227/88, Hoechst AG v. Commission, [1989] ECR 2859, para. 16.
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its right to privacy with regard to premises or the right to necessary legal representation.'®
At this stage the Commission may take a number of actions without granting the target the
right to be heard, or even giving it notice of its action. For example, the Commission is not
obliged to hear the parties before issuing a decision to search company premises or a decision
requiring information.*®*

A company which receives a statement of objections becomes a party to the proceedings and
acquires a number of rights, such as the right to be informed of the objections raised against it
or the right to access the Commission’s file. It will have a number of formal and informal
contacts with the Commission officials in the course of the proceedings, and will have an
opportunity to raise issues about the pending investigation at this stage.

In EC merger control proceedings, the main mechanism whereby the notifying parties can
raise issues about pending investigations is their response to a statement of objections from
the Commission during a Phase |l investigation. Indeed, parties to whom a statement of
objections is addressed, or who have been informed of the objections in it, must submit
written comments on the objections to the Commission. Their comments must set out all
facts and matters known to them which are relevant to their defense, and include any relevant
document as evidence of the facts set out. They may aso suggest that the Commission
should hear persons who can corroborate those facts.*® The other main possibility for
private parties to raise issues about the pending investigation is during the oral hearing, if so
reguested by the notifying parties in their written comments. However, it is also possible for
the notifying parties to raise these issues orally at other stages of the investigation
procedure.'®®

4.8.5 Are there any defenses against investigation? Harassment? Selective complaints
(that is, Commission has picked on one party but not others)? Excessive burden of
demand for information?

The case-law of the Community Courts indicates that the Commission has wide discretion as
to how to conduct its investigation. Only final acts by the Commission are subject to appeal;
acts adopted in the course of the procedure are not subject to judicia review. In particular,
the ECJ has ruled that neither the initiation of proceedings nor a statement of objections may
be challenged before the Community Courts.*®*

The Commission aso has wide power of discretion as to the choice of the companies it
makes subject to its enforcement actions. To ensure the effective application of the EC
competition rules, it is entitled to give differing degrees of priority to the complaints filed
with it, according to their Community interest.'®

With respect to requests for information, it does not seem that the excessive burden of the
request would be a valid argument to raise against the Commission. In the context of

180 For more information, see Giannakopoulos, op.cit., pp. 110-113.

181 See Case 136/79, National Panasonic (UK) Limited v. Commission, [1980] ECR 2033.

182 Article 13(3) of the Implementing Regulation.

183 Article 14(1) of the Implementing Regulation.

184 See Case 60/81, International Business Machines Corporation v. Commission, [1981] ECR 2639, para. 21.
185 See Case C-119/97 P, Ufex and Others v. Commission, [1999] ECR 1-1341, para. 88; and Case T-219/99,
British Airways plc v. Commission, [2003] ECR 11-5917, para. 69.
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Commission investigations on company premises, the CFl has held that an excessive volume
of documents copied by the Commission cannot in itself constitute a defect in the conduct of
the investigation.®® As explained above, a company to which the Commission addresses a
simple request for information is not obliged to comply with the request. On the other hand,
if the Commission issues a decision requiring information, the addressee is obliged to answer
and may be fined for failing to do s0.®” A limited number of reasons such as legal
professional privilege may be invoked for refusing to provide with the Commission with
information it has requested by means of aformal request for information.

Complaints against administrative irregularities, unfairness, discrimination or violations of
the Code of Good Administrative Behaviour by Commission officials may be addressed to
the Ombudsman.’® Defenses against investigation may also be raised in an appeal to the CFl
if the Commission issues afinal decision in the case.

4.9 Accesstoinformation in Commission files

4.9.1 What aretherightsof accessto information in the Commission’sfiles by the tar get
or a rejected applicant? Everything in the files or only selected information? If the
latter, who decides what information is to be provided? |Is access given to Member
States but not private parties?

Access to the Commission’s file is one of the procedura guarantees necessargy for the
effective exercise of the rights of the defense, in particular the right to be heard.’® The CFlI
held in Hercules'® and Soda Ash' that the Commission may not grant selective access to
documents by removing documents which may be relevant to a company’s defense. It has
“an obligation to make available to the undertakings involved in Article 85(1) [now 81(1)]
proceedings all documents, whether in their favour or otherwise, which it has obtained
during the course of the investigation”.*? These principles are also found in Regulation
1/2003, in Regulation 773/2004 and in the recently amended Commission Notice on Access
to the File.'® The new Notice does not introduce major changes, but adjusts the provisions on
access to the Commission’'s file to the new regulatory framework and further clarifies
Commission practice.

Article 27 of Regulation 1/2003 requires the Commission to respect the defense rights of the
parties to the proceedings. The scope of the right of access to the file is specified in Article

188 See Joined Cases T-305/94 to T-307/94, T-313/94 to T-316/94, T-318/94, T-325/94, T-328/94, T-329/94 and
T-335/94, Limburgse Vinyl Maatschappij NV and Others v. Commission, [1999] ECR 11-931, para. 425.

187 For more details see section 4.7.2. above.

188 For more details see answer to question 12.2 below.

189 See Cases T-10/92 to T-12/92 and T-15/92, Cimenteries CBR SA and Others v. Commission, [1992] ECR I1-
2667, para. 38.

190 Case T-7/89, SA Hercules Chemicals NV v. Commission, [1991] ECR 11-1711.

191 Case T-30/91, Solvay SA v. Commission, [1995] ECR 11-1775.

192 Case T-7/89, Hercules, op.cit., para. 54.

193 Commission Notice of 13 December 2005 on the rules for access to the Commission file in cases pursuant to
Articles 81 and 82 of the EC Treaty, Articles 53, 54 and 57 of the EEA Agreement and Council Regulation (EC)
No 139/2004, OJ [2005] C 325/7. Attention is drawn also to the previous Notice: Commission Notice on the
internal rules of procedure for processing requests for access to the file in cases pursuant to Articles 85 and 86
of the EC Treaty, Articles 65 and 66 of the ECSC Treaty and Council Regulation (EEC) No 4064/89, OJ [1997]
C233.
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15 of Regulation 773/2004. The Commission is obliged to provide “the parties to whom it
has addressed a statement of objections’ with accessto all documentsin its file, except for:

(8) business secrets and other confidential information;

(b) internal documents of the Commission or the competition authorities of the Member
States; and

(c) correspondence between the Commission and national competition authorities, or between
the national competition authorities.

In principle, the same rules apply to statements made when applying for immunity from fines
in exchange for providing the Commission with evidence concerning cartel activity. The
Leniency Notice™ provides that “ [a] ny written statement made vis-a-vis the Commission in
relation to this notice, forms part of the Commission’sfile. It may not be disclosed or used
for any other purpose than the enforcement of Article 81.” Written statements made in
leniency applications will be treated like other documents obtained by the Commission in the
course of the proceedings. Oral statements are treated differently: they form part of the
Commission’s file, but are not included on the CD ROM with the other evidence and can
only be accessed on the Commission’s premises.'®

The addressees of the statement of objections (the main parties) may also obtain access to
other parties replies, or at least the relevant parts thereof, if these documents contain new
evidence relating to the allegations made against them by the Commission in the statement of
objections. Normally the Commission includes such evidence in a supplementary statement
of objections.

Under Article 28 of Regulation 1/2003, the Commission may only use information which it
has acquired under Articles 17 to 22 of the Regulation for the purpose for which that
information was obtained. Article 28 of Regulation 1/2003 prohibits the Commission and the
competition authorities of the Member States, their officias, servants or other persons
working under the supervision of those authorities, and officials and civil servants of other
authorities of the Member States, from disclosing information of the kind covered by the
obligation of professional secrecy (i.e. business secrets and other confidentia information)
which they have acquired or exchanged pursuant to Regulation 1/2003.

Nevertheless, the Commission may exchange confidential information with the competition
authorities and courts of the EU Member States in the context of their cooperation in
enforcing the EU competition rules. Under Article 12 of Regulation /2003, the Commission
and the competition authorities of the Mem