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Perspectives on Returning to Work

Important Note to Readers

Thisillustrative report contains aglossary that defines each
term that appears here either initalics or as an abbreviation or
acronym.

Italicsindicate alegal term of art that isdescribed generally in
the text, but varies from contract to contract, state to state, or
is further defined by an associated endnote.



Preface

One of the most significant milestonesin the HIV epidemic has
been the devel opment of therapiesthat have enabled many people
with HIV disease to live longer, more productive lives.
Physicians have been able to give hopeto their patients, AIDS
deaths have declined, and many people who had beentoo ill to
continue their employment are considering returning to work.
However, we still do not know how long these therapies will
remain effective, even for those individuals who have already
benefited from them.

As this report makes clear, concerns and perspectives
on return to work differ. People with HIV disease, employers,
and providers of insurance may view areturn to work through
prismsthat at timesmay conflict. Even when they do not actually
conflict, insurance policies, federal and state regulations, and
employment policies may appear confusing. It iscrucial for
those involved in the issues to know the right questions to
ask, of whom to ask those questions, and to act appropriately
on the answers.

The ABA AIDS Coordinating Committee has tried
to understand the various perspectives and to describe the
issues in a fair and balanced way so that the results of our
work—this report—can be useful to avariety of participants
in the process: persons with HIV disease seeking to return
to work, employers, insurers, and policy-makers. This has
been done through the use of hypothetical case studies to
make the information presented as accessible as possible.
Our many hours reviewing this report pointed out the
complexity of the issues and the pitfalls the different systems
present. We havetried to be as accurate and up-to-date as possible.
For example, we have included as an appendix to this publication a
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summary of the Ticket to Work and Work Incentives Improvement Act of
1999, signed into law on December 17, 1999. However, readers should
understand that standards and regulations are fluid, and that requirements
may change.

The Committeeis grateful for the time spent by its Return to Work
subcommittee, chaired by Mark Rust, the liaison to the Committee from
the Tort and Insurance Practice Section (TIPS). The Committee was also
fortunate that its liaisons from TIPS and the Labor and Employment Law
Section involved Terri Sorota, an attorney with considerable insurance
background, and Dennis Wal sh, of the National Labor Relations Board, as
drafters of the report, together with Committee members Paul Hampton
Crockett, Chris Herrling, Ross Lanzafame, Jody Odell, and Rita Theisen.
They al gave generoudly of their time and expertise, and thereport is better
for their efforts. The Committee would also like to thank the George Gund
Foundation for its support in helping to meet the costs of publishing and
disseminating this report, and the ABA Section of Individual Rights and
Responsihilities for its continued support of the AIDS Coordinating
Committee and AIDS Coordination Project.

It must be emphasized that while the information presented in this
report is believed to be accurate, readers should not view this material as
legal advice, but rather asanillustration of theissuesraised by the desire of
HIV-infected people to return to work and the reactions they may face. A
person in that position should seek professional assistance. This report
representstheviewsof the draftersand has been reviewed by the Committee.
It does not represent the official views of the American Bar Association.
The Committee hopes that the report will be helpful to a wide range of
individualsand wel comes commentsfrom readers.

Robert E. Stein, Chair
AIDS Coordinating Committee
April 2000



The American Bar Association
AlIDS Coordinating Committee

The American Bar Association (ABA) AIDS Coordinating Committee
was established in 1987 and charged with developing the ABA'SAIDS-
related activities, generating policy recommendations, and
encouraging new ABA-sponsored AIDS programs. The Committeeis
composed of achair appointed by the ABA President, avice-chair,
and representatives of more than 15 other ABA entities and several
ABA-affiliated organizations.

ABA Policy

Through the AIDS Coordinating Committee, the ABA adopted policy,
beginning in 1988, to address a number of HIV/AIDS-related
concerns. Early ABA policiesrelated to HIV/AIDS addressed issues
such as voluntary counseling and testing; disclosure of identifying
information; discrimination based on real or perceived HIV serostatus
against otherwise qualified individual sin employment, housing, public
accommodations, and government services; and procedures for
dealing with HIV/AIDS in courtrooms and correctional facilities.

In 1989, the ABA adopted an omnibus package of HIV/
AlIDS-related policiesthat address access to the legal system and
administration of justice, confidentiality, public health law, accessto
health care, HIV testing and counseling, insurance, drug abuse,
immigration, education of the public, and partner notification.

Subsequent policies have addressed a number of additional
issues, including long-term planning through legal mechanisms, such
as standby guardianship, advance medical directives, viatical
settlements, and appropriate consumer safeguards, compassionate
release of nonviolent prisoners dying of AIDS or other terminal
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illnesses; and removal of legal barrierstoimplementation of needleexchange
programsthat include drug counsdling and treatment.

Statug/Activities

In addition to formulating ABA policies on HIV/AIDS, the AIDS
Coordinating Committee and A1DS Coordination Project assist practitioners
and othersworking with HIV/AIDS legal issuesthrough their publications
and programs. In addition to this publication, the project currently has
availableits Directory of Legal Resourcesfor Peoplewith AIDS& HIV
(2™ ed., 1997).

In January 1999, the Committee held afirst-of-its-kind, national,
invitational symposium to addressnewly emerging issuesin HIV/AIDSlaw.
Titled, HIV/AIDS and the Law: An Agenda for Beyond the Millennium,
the program assembl ed expertsfrom avariety of backgroundsto focuson
four primary aspects of thefuture of HIV/AIDS law: prevention, accessto
medical and legal care, international issues, and discrimination in the
workplace and beyond. The symposium identified anumber of issueson
which the Committee will base itsfuture policy resolutions, publications,
and other projects. The Committee plansto publish the proceedings of the
Symposium.

The ABA hastestified before Congressand the National Commission
on AIDS, speaking on behalf of Ryan White Act reauthorization and other
AlIDS-related issues. Most recently, the Association has advocated federal
funding for approved needle exchange programs, as defined inthe ABA
needle exchange policy. The Committee continuesto follow thisand other
HIV/AIDS-related issuesclosely.
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| ntroduction

Researchersat the National Center for Heal th Stati stics announced
in October 1998 the surprising and welcome news that access to new and
effective drug treatments has reduced the AIDS death rate to its lowest
level since epidemiologists began tracking thedata.! Unfortunately, this
good news presents alegal system paradox for the estimated 40,000 U.S.
citizenswho contract HIV annually: the healthier the individual infected
with HIV, the less secure his or her future financial protections may be
shouldillnessrecur. Andthemorelikely itis, asapractical matter, that
expectations of both theindividual and hisor her employer and insurer will
befrustrated.

For peopleinfected by the disease, few life decisionsraise asthorny
and tangled a series of issuesastheideaof returning towork. They must
facetherisk of leaving behind their safety net of disability-related income
and health insurance benefits, with no way to predict the potential success
of their new attempt at employment or the continued improvement in their
health. Meanwhile, insurersand employers, reacting to perceived economic
imperativesin the absence of regulation, sometimes see harsh and un-
expected practical resultsfor their insureds or employees by applying
rules that were not designed for the waxing and waning disease HIV
has become.

Unfortunately, no road map isavail ableto guidethese partiesthrough
the maze. From the perspective of the person infected, certain state and
federal lawsdo offer someimportant protections, including the Americans
with Disabilities Act (ADA) and the Health Insurance Portability and
Accountability Act of 1996 (HIPAA), but those protections only supple-
ment and do not replace what isnecessarily an individualized strategy based
on one'scurrent benefits, ability, and needs. For employersand insurers,
planning is made difficult by the unpredictable nature of the disease and the
evolving state of the dutiesimposed on them by law.
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Thisreport isan attempt to explain, not resolve, these complex and
interrelated issuesin afashion that everyonefrom policy-makersto infected
personscanunderstand. Itillustratestheissuesby examining thecircumstances
of twotypical personsinfected with HIV, Carmen and Ral ph.

. Thefirg section setsforththerdevant factsof their livesafter areturnto
health promptsboth of themto examinetheir financial and medical op-
tions.

. The second section exploresthetypeof practical and legal optionseach
might get from aperson experienced in counsaling thoseinfected with
HIV ontheir rightsto disability paymentsand medical coverage, and
their dutiesunder thelaw.

. Thethird section setsforth thelegd framework that constrainsemploy-
ersinther dealingswith Ralph and Carmen upontheir return to work.

What emergesisasnapshot of the competing policies, priorities, and
prerogetivesthat makethisareaso difficult to navigatefor al partiesinvolved. It
isoffered asabasisfor exploring, and eventually discovering, amore consi stent
and completelegal basisfor safeguarding therightsof each party involved asthe
nation entersanew century and looksforward to thereturnto work of greater
numbersof infected, but healthy, individuals.



Section One

Carmen and Ralph

Carmen—Reéevant Facts

Carmenis confronted with a dilemma she never expected to face. Not
only isshestill alive nearly 10 years after her AIDS diagnosis, but she's
feeling well enough to think about going back to work.

Prior to her unexpected diagnosiswith AIDS-related pneumonia
and emergency hospitalization in the fall of 1989, Carmen was very
successful in her work with ABC, Inc., acomputer software company.
She began as a local sales representative, but distinguished herself
through excellent job performance. Within afew years, she earned an
executive positionin the rapidly growing company. At thetimeillness
struck, her dutiesincluded extensive travel to regional offices across
the country, as well as supervisory responsibility for more than 75
employees.

Her diagnosis changed everything. Hospitalized and fighting for
her life, shefocused her energieson the daily battle for survival. Inthe
years that followed, she continued to fight an ongoing (if intermittent)
battle with various opportunistic infections, |eaving her unable to work
and with no income, even as her expenses substantially increased.
Seeking to replace as much of her lost income as possible, she
successfully applied through the Social Security Administration for
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Social Security Disability Insurance benefits (SSDI1). Additionally,
she received monthly income through a group long-term disability plan
provided to her by her employer asan employee benefit.

For thefirst 29 months after she stopped working, Carmen exercised
her legal rightsto accessand pay for health insurance coverage as part of her
employer’sgroup under thefedera law oftenreferred to asCOBRA becauseit
waspassed as part of the Consolidated Omnibus Budget Reconciliation
Act of 1985. During that time she paid her own monthly premiums as
required by the law, but received excellent coverage, including all
necessary prescriptions. Inlate 1991, because she had received SSDI
benefitsfor two years, Carmen automatically became eligible for health
coverage under Medicare and received notice that her COBRA benefits
had been terminated. Distressed to learn that Medicare did not cover
any of the expensive prescription drugs she needed, she researched
whether she could maintain and pay for her old insurance benefits. She
found that the COBRA insurer had fulfilled its obligations under the law
and had acted withinitsrightsin terminating her coverage.? With further
effort and research, she was abl e to patch together ameans of meeting her
prescription costs on amonthly basisthrough avail able state programs.

During the last year and a half, Carmen’s health has improved
dramatically asaresult of newly available drugs and treatments. Despite
certain ongoing minor health problemsand the need for acomplicated regimen
of prescription drugs requiring constant medical monitoring, her condition
generally appearsto have stabilized, and shefeelsbetter and more energetic
than shehasinyears. Now sheisboth hopeful about and frightened by the
prospect of restarting a career.

On the one hand, she strongly wishes to resume her role as a
productive member of society and is motivated to regain independence
and control over her life. Having previously enjoyed a respectable
measure of financial success, sheisalso tired of living under the limits
imposed by afixed income. On the other hand, sheis haunted by one
troubling possibility: What if she relapses?

Although her safety net of financial and healthcare benefitsisfar
from perfect, shehaslearned tolivewithit andfearsitslossinwholeor in
part. She has many unanswered questions about the effect adecision to
work might have on her benefits. And, asher doctor honestly informs her,
the long-term effectiveness of the drugs currently keeping her healthy is
completely unknown, making any predictions about her continued health
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useless. Shehasread inthe mediaabout anincreasing aggressivenessonthe
part of disability insurers and the Social Security Administration toward
beneficiariesof disability paymentswho may berecovering, assheis, and sheis
concerned that thelength of time she hasreceived benefitscould leave her a
likely target. Shefearsthat even approaching her disability insurer or the Social
Security Administration with her questions and concerns might raise ared
flag, potentiadly placing her benefitsin jeopardy.

Ralph—Relevant Facts

Now in hislate 30s, Ralph worked a series of odd jobs after high school
that were mostly paid in cash, under thetable. Inlate 1994 he eventually
moved to an urban areaand obtained ajob in the kitchen of afinerestaurant,
which paid himaregular salary and contributed to Socia Security on hisbehalf.
After thefirst few months, Ralph was promoted to amore skilled position and
givenasmall raise. For thefirsttimeinhislife, heenjoyed hisjob, began to set
aside some savings, and looked forward to hisfuture. Unfortunately, only a
few weekslater, he became severely ill overnight and sought emergency
medical help. Sincethesmall restaurant offered itsemployeesno insurance
coverage, afriend took him to the nearest public hospital.

Testsrun there confirmed Ralph’sworst fears: hewasHIV-positive
and was diagnosed with AIDS. Having nowhereelseto turn, he applied for
benefits with the Social Security Administration. Because his earnings
record indicated that sufficient taxes had not been paid into the Social
Security system on hisbehalf during the years he’ d worked, he did not
qualify for SSDI benefits. Nevertheless, since he wastoo weak to stand
on his feet and clearly disabled, and met the Social Security
Administration’s strict limitations on income and assets, he was
immediately awarded Supplemental Security Income (SSI) of
approximately $500 per month.

Inqualifying for S, Ralph was automatically granted Medicaid
hedlth care coverage. Although hefound that most of thebest HIV physicians
in his area would not see him because of the program’s low
reimbursement rate, he was able to obtain medical care and, most
important, the expensive prescriptions necessary to fight the disease
effectively.

Following hisdischarge from the hospital, Ralph wasstill far too
sick towork and found that hisreal battle for survival had just begun. No
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longer abletowork and forced torely solely on hisSS payment to pay hisrent
and meet all of hisother financia needs, Ralph sought advice on other benefits
availableto him. Eventually hewasableto obtain food stampsand asmall
amount of utility assstance.

Now, afew yearslater, Ralphison oneof thenew HIV cocktail drug
combinations, and hisenergy level and hedlth haveimproved consderably. Bored
with hislifeon disability and desperately wanting more disposable cash, heis
considering for thefirst timethe possibility of looking for work. Theideaof
losing thelifelineof hisbenefitsfrightenshim deeply. Understanding that his
eigibility for Medicaid wasbased on hisqualifyingfor S, heisawareof the
grict financid guidelinesapplying to thelatter and fearsthat earning even afew
dollarscouldresultinthelossof both. Inaddition, knowing that many of the
jobsfor which hecould qualify offer no healthinsurance benefits, andthatinal
probability he could never earn enough by himself to pay for the expensive
drugsrequired to keep him healthy, he knowsthat keeping that coveragein
forcemay literaly beamatter of surviva for him.



Section Two

A Perspective on Disability
and Medical Benefits

Carmen’s Disability and M edical Benefits

Itisessential that Carmen get clear answersto fundamental questions about
the potential effect of her decision on her private disability coverage, her
SSDI benefits, and her Medicare coverage. This section explores how her
rights and responsibilitieswith respect to those benefitsinterrel ate.

Carmen’sPrivate Group Disability Coverage

Identifying the Terms of Carmen’s Coverage

Asafirst step, Carmen must read her private long-term disability insurance
policy carefully rather than guessing about itsterms. Thepolicy languagecanbe
extremdly difficult to understand; although it isoften assumed by insuredsto be
legaigticboilerplate, itisnot. Theobligationsof thedisability insurer to Carmen
(and viceversa) aresmply amatter of contract, nothing more and nothing less.

Since Carmeniscontemplating areturnto ABC, and intendsto seek
her oldjob, she should inquirefirst whether the company till offersdisability
coveragetoitsemployees, and if the coverage haschanged inany way. If it
has changed, she must read the new policy, too, so that she can understand
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the new termsthat may apply to her. Benefitsunder privatedisability policies
vary from policy to policy, and each word, definition, or phrase can makea
major difference. Inaddition, employersoften changeinsurance companiesor
policieswithinacompany. Thischangea so may affect employees.

Definition of Disability

Inreviewing thepolicy under which sheiscurrently rece ving benefits Carmenwill
needto pay particular attention to anumber of key termsand provisonsthat may
affect her decisonsconcerning apossiblereturntowork. Itisespecialy important
and mogt basic that she understand how her policy defines* disability” or“totd
dissbility.” Sheiscurrently recaiving privatedisahility benefits after dl, srictly because
her insurer hasdetermined that shemeetsthetermsof itsdefinition of disability.

Thedefinition of “disability” variesamong private policies. Somedefine
disability astheinability to perform one's* specific occupation.” If Carmen’s
policy hasthistypeof definition, sheisentitled to benefitsif her medical condition
preventsher from performing her pre-disability occupation with her employer
or any other employer, evenif sheisableto engagein another occupation. (Itis
unlikely that Carmen’ sgroup long-term disability policy would contain thistype
of definition of disability for morethanafew yearsfollowingaclamfor disahility.)
Other policiesdefinedisability astheinability to perform* any occupation” for
whichoneisreasonably qudified. If Carmen’spolicy hasthistypeof definition,
sheisonly digiblefor privatedisability benefitsif her medical condition prevents
her from performing any occupation for which sheisreasonably suited (* any
occupation”).3

Whiledifferent policieshavedifferent definitions, group disghility policies
offered by employersoften useacombination of “ specific occupation” and* any
occupation” definitionsof disability. Most likely, Carmen’spolicy providesan
initial period of time(e.g., two years) during which benefitsare payableif sheis
unableto perform her regular occupation (“ specific occupation”). Following
thatinitia period, sheisdigiblefor continued benefitsonly if thedisability insurer
agreesthat her medical condition preventsher fromengagingin* any occupation.”
That determination will be made based on her level of education, training, and
experience. Whiledisability insurersreport that they normally would not require
aformer business executivelike Carmen to engagein amenial, task-oriented
job, her insurer would likely consider it reasonablefor her toreturn to aposition
with alesser statuswith her former or another employer. Even so, most
private disability insuranceis considerably more generous than the Social
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Security Administration, which requires that the disabled person be
completely unableto engagein any significant gainful employment.

Somelong-term disability policiesalso contain an earningstest as
part of the definition of disability. Under such aprovision, Carmenwould
continue to be disabled, and therefore entitled to benefits, if she cannot
reasonably be expected to earn more than aspecified portion (for example,
80 percent) of her pre-disability earnings.

Inreviewing her policy’ sdefinition of disability, it isimportant for
Carmen to understand that the policy provides benefitsonly if sheisunable
to work because of her medical condition. Private disability insurance
benefitsare not unemployment benefitsand are not intended to protect against
economic downturns, layoff, or aninability tofind ajob. Carmen’sbenefits
will cease when the insurer determinesthat sheisno longer disabled as
defined in her policy, whether or not ajob isactually available.

Other Key Terms

LikeotherslivingwithHIV, Carmen must dedl with substantial uncertainty about
her health and consider the possibility that her medical condition might worsen
following areturntowork. Shemust determine, therefore, whether her policy
providesbenefitsfor a“ recurrent” or * successivedisability” or defines* periods
of disability” inaway that will permit her to resumereceiving benefitsif thesame
medical condition (i.e., AIDS) again prevents her from working. To encourage
areturn towork, some policies contain such provisionsfor disabilitiesthat
recur within six (or 12) months of resuming employment. Evenif her policy
containsno“ recurrent disability” provisonand shenolonger meetsitsdefinition
of disability (which, asdiscussed above, may includean earningstest), Carmen
might neverthel essbe entitled to benefitsif shebecomesdisabled duringthetime
sheiscovered under thetermsof thelong-term disability policy her employer
offers to its new employees. (Most likely, ABC terminated Carmen’s
employment after she was disabled for aspecified period of time, such as
oneyear. Therefore, when shereturnstowork, shewill beanew employee
under ABC'scurrent long-term disability coverage, if itisoffered.)
ABC’spolicy may exclude coverage for pre-existing conditions.
Such provisionstypically exclude coverage for disabilities due to medical
conditions existing on or before the date of coverage. In Carmen’scase,
disabilitiesrelated to AIDS could be excluded. Most individual and
small-group policies contain thistype of provision, while policies offered
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by large employersgenerally do not. Also, Carmen may not be entitled to
coverage until she has been re-employed and actively at work for aperiod
of time specified in her policy, or by her employer.

If the new policy does not exclude coverage for pre-existing
conditions and Carmen again becomes disabled, she will still need to
determinewhether her new disability coveragewill require her to satisfy an
elimination (or waiting) period before benefitsbegin. Shewill alsowant to
consider the extent to which other benefits offered by her employer, such as
sick pay or short-term disability benefits, will provide her with continued
income during the elimination period for long-term disability benefits.

Carmen should aso read carefully any provisionsin her current policy
defining “residual disability” or “partial disability benefits.” Such provisions
may allow her to continue collecting apartial benefit under thepolicy if she
isabletowork, but not full-time or at the same earning level asbefore her
disability. Eligibility for benefitsunder such provisionstypically startswhen
aninsured individua can nolonger perform certain tasksimportant to hisor
her job, or when theindividual’sincome drops below aspecified level asa
result of disability. By offering amiddleground betweentheall or nothing of
total disability, resdua or partia disability benefitsencourageacontinuation of,
or areturnto, work according to theinsured individua’scurrent level of ability.

In addition, Carmen should investigate whether her current policy
offersrehabilitation, return to work, or other independent living benefits
to help pay for any education, training, or other special servicesthat
might be necessary or helpful as shereturnsto work.

Carmen will also need to examine her policy to make sure she
complieswith any obligations she may haveto theinsurer, such asproviding
notice of any improvement in her medical condition or reporting other sources
of income.

Carmen’s Options

Prudence dictates that Carmen proceed with caution in making decisions
regarding areturntowork. Sheshould discusstheideawith her physician
to ensure that he or she agrees that her medical condition hasimproved
sufficiently and that returningtowork isnot likely tojeopardizethat improvemen.
If her physician doesnot believe Carmenisableto returntowork, she should
consider heeding that advice. If her physician agreesthat itisreasonablefor
her to try returning to work, she should discussany possible limitationson job
responshilities, working hours, or other medically appropriate conditions.
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Once Carmen and her physician agree that returning to work is
possible, she should consider contacting alocal AIDS service organization
or AIDShotline, if thereisonein her area, for advice and possible assistance
inthisprocess prior to contacting her disability insurer.

If Carmen qualifiesfor partial or residual disability benefits, she
should consider returning to work part-time or in aless demanding
position than she held formerly. Since she cannot be sure at what level
she will be physically ableto work or for how long, it makes sense to
leave open any possible options available under the policy. If she
continuesto meet her current policy’s definition of disability, she will
not jeopardize her right to receive full benefits once again under that
policy if she has arelapse and again becomestotally disabled.

Carmenisfortunate that her former employer offersits employees
|ong-term disability benefits; fewer than half of al employersprovide such
coverage. |If Carmen were considering aposition with another employer, it
would be prudent for her to determinewhether that employer offered long-term
disability benefits; and onwhat terms.

Contacting Her Insurer

Because Carmen hasso muchtoloseif her disability insurer determinesthat she
isno longer disabled, Carmen may bereluctant to contact her insurer about a
possiblereturntowork. If sheisseriousabout returning towork, however, her
insurer can provide her with resourcesand support servicestoassst her. If sheis
hesitant about contacting her carrier directly, shemay want to consider obtainingas
much information as possi blefrom any available source, includinglocal AIDS
sarviceorganizationsor her sate AlDShatline. Insomeareasbenefitsconsultants
areavailablefor assistance.

In considering whether to contact her insurer, Carmen should takeinto
acocount that her insurer will not necessarily continueto make paymentsindefinitely
andwithout question, or until shebelievessheisabletoreturntowork. Unlikethe
Social Security Adminigration, whichtypically doesnot initiatesignificant efforts
toreturn disability benefit recipientstowork, privateinsurersoften actively seek to
returntheindividuasthey cover tothework force. If Carmen'sinsurer fedsit has
aufficient evidencethat sheisabletoreturntowork, itwill likdy initisteareturn-to-
work discuss onwith her (or, in somecases, Smply terminate her disahility benefits)
whether or not she contactstheinsurer. No matter how long she has received
benefits, adecigonnot to contact her insurer by nomeanswill ensurethat shewill
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continue to maintain the status quo and keep receiving benefits until she
believes sheisready to re-enter the work force.

If Carmen chooses to contact her disability insurer, she may be
surprised at the additional assistance availableto her. Disability insurersare
often extremely cooperativein thisregard, since every month that Carmen
worksisoneless month theinsurer will haveto pay full benefits. Many
insurersreport that they are genuinely interested in working with those they
cover to ensure asuccessful transition back to the workplace, and someare
developing increasingly sophisticated programs, using rehabilitation
professionalsto help individualsreturnto work.

Once presented with the question, theinsurer will evaluate Carmen’s
medical condition and review the kinds of functions she can perform. If she
and her insurer agree that she cannot return to work on afull-time basis but
that part-time employment may be an option, shemay beeligiblefor partia
disability benefits. Even if Carmen’s policy contains no such specific
provisionsfor partial benefits, an insurer may be willing to work out an
agreement with her for atransition period. Her insurer may also consider
providing vocational rehabilitation services or workplace modifications.*

If her insurer determinesthat sheisnolonger disabled, Carmenwill not
necessarily lose her public disability and medical benefits. Because public and
private programs serve different purposes, each defines the critical term
“disability” differently. A decisionby Carmen’sinsurer that sheisnolonger
disabled under its policy is not necessarily adopted by the Social Security
Adminidrationor satedisability programs. If Carmen’sprivatedisability benefits
stopped, shewould continueto receive SSDI benefitsaslong asshe met Social
Security’sdefinition of disability. 1t must benoted, however, thet the Social Security
Adminigrationdoesreview al damsperiodicaly to eva uate continued disability.

If Carmen Had Individual Disability Income Insurance

Carmeniscovered under adisability insurance policy provided by her former
employer. If,instead, her coveragederived froman*“individua” disability income
policy, someof her concernsabout returning towork would bedifferent, and a
new andysiswould apply.

While group and individual disability policies share a number of
amilaities they aredso differentin someways. Anemployer “group” policy is
a contract between an employer and an insurer; individual employees are
beneficiaries under the policies and typically have no right to continue
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coverage oncetheir employment ends (except, of course, that coverage will
continue for any disability that existed on the day employment
terminated). In Carmen’s case, for example, although sheisentitled to
benefits under the policy asaresult of the disabling condition that existed
when her employment terminated, sheisno longer a“ covered employee”
under the policy. Instead, sheissimply abeneficiary of the employer’s
contract with the insurer. Except to the extent her policy provides
coveragefor a“recurrent” or “successive” disability after shereturnsto
work, Carmen has no right to continued benefits under that policy once
her condition no longer meets the policy’s definition of disability. Her
rights may then be completely severed.

In contrast, an individual policy isadirect contract between an
individual and aninsurer. Had Carmen purchased an individual disability
incomeinsurance policy before she developed AIDS, shewould be ableto
continue her coverage under that policy following areturn to work, provided
she continued to pay her premiums. Employers' policiesoftenincludea
“waiver of premium” provision. Under atypical “waiver of premium”
provision, shewould not be required to pay premiumsto keep the policy in
force during the period of her disability. Aslong asshecould afford to pay
her premiums, she would not have to be as concerned about whether
her prospective employer offered disability coverage, or whether any
such employer’s policy might exclude a pre-existing condition.

Employers often contribute some or all of the cost of any group
disability benefitsthey offer their employees. Individual policiescan be
prohibitively expensive and typically exclude coveragefor disabilitiesarising
from pre-existing conditions. Nevertheless, individual policies can offer
sgnificant advantages. Becauseindividuaspay their own premiumsfor such
coverage, thebenefitspaid under such policiesaretypically not taxable, whereas
benefitsreca ved under employer group policiesoften aretaxabletotheindividud.

Carmen’s SSDI Benefits

By law, once Carmen was deemed disabled by the Social Security
Administration and eligiblefor SSDI, paymentsbegan five full months after
thereported starting date of her disability. Thisiscalled thewaiting period.
After she had been receiving SSDI for 24 months, sheautomatically qualified
for Medicare health insurance coverage, which generally coversthe elderly
only but has special coverage provisionsfor the disabled of any age. Since
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the Social Security Administration wantsto encourage areturntowork, it
hasbuilt in variouswork incentives designed to keep peopl € sbenefitsand
Medicare coverage in place for certain periods of time whilethey give
employment atry.®

The most important work incentive Carmen must understand isthe
trial work period. Even though she currently receives SSDI, Carmen has
theright to work at any job, and earn any amount of money doing so, for a
nine-month period without fear of losing her benefits. Under Social Security
Administration rules, sheisrequired to inform the agency that she has
returned to work, and the Social Security Administration identifiesher as
having begun atrial work period. (Evenif she doesnot report officialy, the
Social Security Administration will ultimately find out through payroll
reporting and immediately notify her that she hasbegun atria work period.)
If she earnslessthan $200 in amonth, that month will not count as one of
thenine. The nine monthsneed not be consecutive, allowing Carmen some
important flexibility, and they can take place during any ongoing five-year
period of benefits. Until those nine months have been tallied by the Social
Security Administration, Carmen’s benefits cannot be disturbed.

At the end of the nine-month (non-consecutive) trial work period,
the Social Security Administration will review Carmen’srecord and assess
whether sheisstill qualified for benefitsunder applicable guidelines. Social
Security focuses primarily on whether her earnings have consistently
reached alevel of substantial gainful activity, basically $700 amonth,
and not the question of whether sheisstill disabled. Thisisanimportant
distinction, and one that presumably will provide Carmen with some
peace of mind as she thinks about returning to work. After all, the
work incentives are in place to provide her with a comfort zone to
experiment with work rather than to strip her of benefits. Evenif her
benefits stop after the end of thetrial work period, that does not constitute
afinding that sheisnolonger disabled. That isanimportant distinction,
because a series of safety netsstill remain open to her.

The determination of whether Carmen is earning enough for a
long enough time takes her expenses into account in calculating
substantial gainful activity. The Social Security Administration
permits deduction of awide variety of disability-related expensesif paid
by the covered individual and necessary to allow him or her to work,
including medical equipment and prescription drugs. Evenif Carmen’s
income has reached the substantial gainful activity level during thetrial
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work period, and upon review she is found to be no longer eligible for
benefits, shewill still receive an additional grace period of paymentsfor the
following three months, guaranteeing 12 months of benefits, evenif shedoes
not return towork fully.

If Carmen becomes sick again and at some point isforced to
return to the disability rolls, she may have more coverage. (Seethe
timeline on next pageillustrating these possibilities.) First, if sheloses
her job or her income again drops below the level of substantial gainful
activity within five years, no new waiting period for benefitswill be
imposed. Second, the end of her trial work period, when her SSDI
payments have stopped, triggers an extended period of eligibility of
36 consecutive months, or three years. If she has adisability relapse
during that time and her income plummets, she will be eligible to start
receiving full benefits again with no new application, disability
determination, or waiting period. To restart benefits, she need only call
her local Social Security office and let officials know that her illness has
reduced or eliminated her ability to earn money. Even though Carmen
must file a new application for benefits after 36 consecutive months,
therestill will be no waiting periodif it hasbeen fiveyearsor lesssince
her last disability payment.
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SSDI Eligibility Time Line
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Carmen’s Medicare Coverage

Since Carmeniscovered by Medicare (meaning that she hasbeen receiving
monthly SSDI benefitsfor 24 consecutive months) at the time her Social
Security paymentsstop, shewill remain covered for 39 monthswithout paying
premiums after she has entered the extended period of eligibility. After
that time, if sheisstill working but remainsdisabled, she can keep Medicare
coverageinforceindefinitely by paying premiumsherself.

If Carmen had returned to work before completing the 24-
consecutive-month waiting period for Medicareand her disability, shewould
have been given full credit toward the 24-month period for the months she
had received benefits at any time she again became disabled, aslong asthe
cause of her prior and current disability werethe same. However, if thenew
period of disability were caused by animpairment unrelated to her HIV, and
began morethan fiveyearsafter her initial disability, thefive-month waiting
period would begin again.

However, since Medicare does not provide the coverage she needs
for her prescription drugs, Carmen needsto investigate whether the state
programsthat currently fund her prescriptionswill continue after shereturns
towork. Her eligibility for the state programs may depend on her income,
whichwill likely increaseif shereturnsto work.

Carmen’s Opportunity to Obtain
Private Health Insurance

If Carmen takes ajob with an employer that provides health insurance
coveragefor itsemployees, HIPAA requiresthat she beincluded inthe plan
and that the time she was covered under Medicare be credited toward the
satisfaction of any waiting periodsfor pre-existing conditions. However,
these protections are of no benefit to Carmen if her new employer does not
offer health insurance coverage, or if the coverage offered provides|imited
or no prescription drug coverage. Thiscould pose adifficult dilemmafor
Carmen; she may be healthy enough to return to work if she has health
coverage, but without coverage for the medications she needs, she will
become disabled again.’

If shereturnsto work, it will beimportant for her tofind ajob, if
possible, with an employer that provides comprehensive medical and
disability insurance. If health coverageisnot availablethrough her employer,



18 Perspectives on Returning to Work

she may want to consider purchasing an individual medical insurance
policy. Because she has maintained continuous health insurance
coverage, most recently through Medicare, her stateisrequired to have
a method for ensuring that her existing medical condition does not
preclude her from obtaining coverage.®? The method for doing so varies
from stateto state. Some states have established high-risk pools, with
premiums often capped at 150% to 200% of standard rates. Other states
require private carriers to provide coverage; however, a 1998 General
Accounting Office (GAQO) study reports that this coverage can be
prohibitively expensivefor some.®

Carmen’s Optionsin the Event of a Relapse

To know what might happen to benefitsin the event of arelapse, Carmen
must know how long after she returnsto work the relapse may occur, and
what benefits her then-current employer offers. If shereturnsto work but
with adifferent employer, her former carrier’s coverage stops altogether.
Therewould belittle chance that she could go back on disability benefits
with her former carrier. (That would not be the case if Carmen was
covered under an individual disability income insurance policy that she
purchased before she tested HIV -positive and continued to maintain
that coverage. Individual policiesand newer policiesissued to employers
typically provide immediate coverage for arelapse that occurs within
six months of returning to work, aslong as premiums have been paid
when due.)

If her new employer offers disability coverage, and she has
becomeeligible for the coverage, shewill bedigiblefor benefitsunder the
terms of the new policy. Just as shedid with her previous employer, she
would need to file aclaim and submit appropriate medical documentation.
If shemeetsthepolicy’sdefinition of “total disability” and satisfiesthepolicy’s
elimination period (or what the SSA callsthe “waiting period”) from the
time adisability beginsuntil benefits start, shewill begin receiving private
disability benefits.

If her disability relapse startsbefore her SSDI trial work period ends
or within five yearsthereafter, shewill beimmediately eligibleto resume
SSDI benefitsand be eligible for Medicare coverage. If therelapse occurs
morethan five years after the end of thetrial work period, shewill need to
begin anew the arduous process of qualifying for SSDI benefits.
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Ralph’s Disability and Medical Ben€fits

Unlike Carmen, Raph'slevel of benefitsisdependent onhisfinancia condition.
In Carmen’s case, neither the private disability insurer nor Medicare
administrators care whether she has onedollar or amillion dollarsin assets.
Those benefitsarenot availableto Ral ph, however, so hefacesadifferent series
of challenges, dl based on hisleve of incomeor assetsand the degreetowhich
they arelimited.

Ralph’s Supplemental Security Income (* SSI™)

S isabenefit onequalifiesfor because one'sincomeisbelow acertainlevel
(“means-based benefit”) paid through the Social Security Administration,
meaning that to qualify, onenot only must be disabled, but a so must meet strict
asset andincomelimitations. Nowaiting periodisimposedfor S3, and Medicaid
coverage automatically followsthese benefits. Again, work incentiveshave
been put in place to encourage peoplereceiving S to experiment with trial
work periodswithout fear of losing their benefitsor Medicaid coverage. Raph
does have some options.

If Ralph goes back to work and starts earning an income, hismonthly
S benefitswill beaffected differently from Carmen’s SDI benefits. No matter
how much Carmen earnsduring thetrial work period, her benefitswill not be
reduced at all. In contrast, the amount of the S check received by Ralph
generdly will decreaseimmediatdy astheamount heearnsincreases. Theamount
will not bereduced dollar for dollar by the amount of hisincome, but instead
adjusted according to thefollowing formula: the Social Security Administration
will ignorethefirst $85 of hisjobincomeand will reduce hisbenefit by one-half
of theremaining amount earned.

For example, let'sassumethat Ralph’s S3 check every month is$500,
and that heearns $300 in income during onemonth back at work. Thefirst $85
of the $300 will not be counted, leaving $215 in income. One-half of that
amount, or $107.50, will aso beignored, but theremaining half will beapplied
to reducehisbenefit dollar for dollar. Thus, the adjusted benefit Ral phreceives
from SS for that month would be $392.50 ($500 minus $107.50), but the
total amount in his pocket would increase to $692.50 (the $300 earned,
plus $392.50). Obviously, if hisincome reachesacertain amount, his SSI
benefit would be suspended completely. However, if Ralph relapsesinto
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disability inthefuture and hisincomedecreasesaccordingly, hismonthly benefit
will be adjusted upward.

At somepoint, if Ralph’sincomeincreases, hisbenefit payment will
ceae. If that hgppensmorethan 12 monthsafter hisS paymentshave stopped,
hemust fileanew application to be entitled again to benefits.

If Ralphisableto comeupwithanindividua planthat might alow him
to return to work (such as starting anew business, training for anew job, or
some specific proposal), and the Social Security Administration approves
that plan, someof hisearningsused for that purpose could bedisregarded.”® In
that event, theadditiona earningswill not be counted by Socia Security sothey
will not reducehisSS benefit. If gppropriate* vocationd rehabilitation” (generdly
defined asany training or education that qualifiesanindividual for ajob) might
help Ralph returnto work, financial assistance may beavailablefrom hisstate.
Once Ra ph hasentered an approved program, hisbenefitswill not stop until he
completesit. If Ralphisableto stay employedinhisjob for asufficient period
sothat aSocial Security contribution record is established, he may become
eligiblefor SDI (like Carmen) rather than SS.

Ralph’s Medicaid Coverage

Evenif he earnsenough to cause hisbenefitsto stop, however, Ralphwill not
losehisMedicaid coverageaslong asheisstill disabled under Social Security
Administration rulesand continuesto need Medi caid to cover hiscostsfor the
medical carehedependsontowork. Each state hasestablished itsown method
for determining this* need” for Medicaid, after which coverageisterminated.
Ralph should be awarethat if he exceedsthe applicablelevel of incomeand
assetsdefined in hisstate, hewill nolonger qualify and will losed | hisbenefits.

If Ralph relapsesinto illness after he has been off Medicaid for 12
monthsor more, he must apply again to be entitled to benefits.



Section Three

Perspectiveon
Employment

Additional Facts
Carmen’s Potential Employment

Although Carmen has been away from her job for several years, she hopes
to be ableto return, perhaps on apart-time basis, so she contacts Chris, the
human resources director at her former employer, ABC, to explore the
possibility. Chrishandlesall of the hiring for ABC. Sheremembersthat
Carmen was an outstanding employee and had excelled before shetook her
medical leave of absence. Although Chrisisgladtoknow that Carmenis
feeling better and does not doubt her desire to have a successful career
once again, Chrisis concerned with the state of Carmen’s health and her
company’slegal obligationsupon Carmen’sreturn to work.

ABC, Inc., has experienced rapid growth since Carmen | eft in 1989.
However, in recent months, upper management has been communicating the
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need to control costsand improve profitability. Thesalesforceat ABC, for
example, hashad itssalesquotasincreased significantly. Theposition Carmen
formerly heldisaflexible, yet extremey demanding one, requiring an extensive
amount of travel and stamina. In addition, thefield has changed tremendoudly
while Carmen has been on medical |eave. To become an effective sales
person again, Carmen would need agreat deal of training. New salespeople
whojoin ABC, despite their level of experience, often need four to six
months before they are thoroughly familiar with ABC’s product lines,
customer services, marketing strategies, and pricing policies. Chris
anticipates that Carmen also would need that much time to become
familiar with ABC’s product lines, several of which were introduced
during her absence. Sheisconcerned that a sales position may be too
demanding for Carmen. Chriswantsto discusstheseissueswith Carmen
as candidly as possible, but does not want to violate the Americanswith
Disabilities Act (ADA) in doing so.

Chrisisalso concerned about the potential costs associated with
bringing Carmen back to work. Although Carmen isfeeling better andis
enthusiastic about returning to work, Chriswonders about the long-term
effectiveness of Carmen’s current treatment and medications. ABC invests
atremendous amount of time and resourcesintraining itssalesforceand, as
aresult, doesnot want to hirean individual whowill leave ABC after only a
short time. Chrisalso needsto know what type of accommodations Carmen
might require and what ABC’sobligations are under the ADA.

Several other issuesfactor into Chris'sdecision. Sheknowsthat it
isimportant to Carmen that her condition not be publicized. Carmen wants
to return to employment in asnormal afashion aspossible. Also, although
Chrisknows Carmen’s experience and strengthswerein sales, shewonders
if Carmen would be interested in anon-sales position. Chris believes she
could create asuitable reduced-schedul e position. Although the position
would offer fringe benefits, including health and disability insurance, it would
pay substantially lessthan Carmen’sformer salesjob.

All of these questions need to be resolved if Carmenisto return
to ABC:

) May Chrisdiscusswith Carmen her concerns about
Carmen’shedth (i.e., her need for extended absences, her
ability to performthejob) without violatingthe ADA?

May Chrisrequireadoctor’scertification assessing
Carmen’sahility to performthe salesposition?
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° Who may beinformed about Carmen’smedical condition
and her need for certain accommodations?

° What if it becomesclear, after several months, that
Carmen cannot performthe salesposition? Must Chris
reassign her to adifferent position? Must Chriscreatea
new positionfor Carmen?

° What are ABC’sresponsibilitiesto provide Carmen with
aleaveof absence, if she should requireoneinthefuture?

Ralph’sPotential Employment

ThroughafriendintheMachinistsUnion, Raphlearnsof anopening atthe XY Z
Widgetsplant near wherehelives. Hisfriendtelshimthat itisfor anentry-level
job asan assembler. XY Z needsafull-time employee on the second shift,
which runsfrom 3:00 p.m. to 11:00 p.m., Monday through Friday, with the
possihility of asignificant amount of overtime, particularly on theweekends.
Thejobisnot backbreaking, but it istedious, involving standing at an assembly
linefor eight hoursaday, with 15-minute coffee breaksat 4:30 p.m. and 8:30
p.m., and a half-hour for dinner at 6:30 p.m. The hours and the breaks are
prescribedin acollectivebargaining agreement between XY Z and theMachinigts,
theunion that representstheassemblers. The agreement al so specifiesthehourly
wageratesfor the assembler position, which are significantly higher thanthe
wagesRa phwasrecaving asarestaurant worker. Mostimportant, theagreement
providesfor significant benefits, including sick days, healthinsurance coverage,
and adisability insurance plan. However, anew employee must completea
probationary period of 90 days before becoming eligiblefor any of the benefits,
including healthinsurance. The probationary employee must satisfy the plant
supervisors that he or she can perform the job adequately before passing
probation and becoming digiblefor the benefits.

Raphdecidestogoto XY Z and apply for thisposition. Hefillsouta
job application and is scheduled for an interview with XY Z’s personnel
department. Ralph’sunion friend sayshewill vouch for him, andthe XY Z
management respects hisfriend, so it appearsthat Ralph has a pretty good
chance of getting thejob. Several issuesface both Ralphand XY Z, however,
asRaphsitsdownfor hisjobinterview:

° I sthereinformation about hismedical condition or history

that Ralph should discussduring hisjob interview? What
questionscan theinterviewer ask Ralph?
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) If Ralphisoffered ajob, should heask for an
accommodation of hiswork schedule? IsXY Z obligated
to provideitto him? How doestheunionfitintothe
picture? If the union opposesthe accommodation, does
XY Z haveto providetheunion withinformation
concerning Ralph’smedica condition?

) Can XY Z monitor Ralph’swork performanceduring his
probationary period? What if XY Z discoversthat Ralph
cannot do thejob? Can he beterminated? Can Ralph
contest histermination under the union contract or under
the ADA? What if he has passed his probationary period?
Can hebeterminated then, and, if so, what arehisrights
under theunion contract andthe ADA?

Answering the lssuesunder the Law

| ssues|nvolving Carmen

Carmenand Chrisfaceavariety of issuesregarding confidentidity, job requirements,
accommodetions, and theintersection of therightsand obligationsunder theADA
and the Family and Medical Leave Act (“FMLA”).

The Hiring Process. Carmen

The ADA hasseveral provisionsthat are designed to focus employment
decision-making exclusively on applicants' qualifications, not on their
disabilities. Asagenera rule, anemployer isprohibited from asking disability-
related questions or conducting medical examinations until after making a
conditional offer of employment. However, employersmay seek information
that reveal swhether an applicant isqualified for thejob and can performits
gpecificfunctions. For example, during theinitia interview Chrismay describe
theamount of traveling required for the sales position or the average length
of the work week and ask Carmen whether she believes she could satisfy
those requirements.

Another general ruleisthat employersmay not ask applicantsif they
need accommodationsto perform specific job functions. However, when
an employer reasonably believes that an applicant may need an
accommodation to perform thejob, the employer may ask questionslimited
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to whether the applicant would require areasonable accommodation to
perform specificjob functions and what type of reasonable accommodation
wouldbeneeded®* In Carmen’'ssituation, Chrisclearly isaware of Carmen’s
medical condition because of Carmen’s past employment with ABC.22 At
theinterview stage, therefore, Chris could discusswhat accommodations, if
any, would assist Carmen in performing the specific requirements of the
sales position. Chris's decision to offer Carmen ajob should be based,
however, on her assessment of Carmen’squalificationsand abilities. The
ADA prohibitsemployersfromtaking disabilitiesinto consderation. If Carmen
had indicated she needed areasonable accommodation and the need for
that accommodation were not obvious, however, Chris could ask her to
provide reasonabl e documentation describing her disability and thefunctiona
limitationsit imposed.®®

After aconditional offer of employment ismadeto Carmen, Chris
may ask disability-related questions or conduct amedical examination,
but only if itisABC’s practice to do so for all incoming employees.
The information obtained cannot be used for discriminatory purposes.

Confidentiality

Carmen’s expressed concern about maintaining her privacy is protected
by the ADA, which mandates that employers take stepsto protect the
confidentiality of employees’ medical information. Employers are
prohibited from disclosing confidential information regarding an
individual’s medical condition, with certain limited exceptions.** This
prohibition applies even to information voluntarily disclosed by
employees or applicants. Therefore, even though Carmen may initiate
adiscussion with Chris about her treatment for HIV and her need for
certain accommodations, Chris is still obligated to maintain the
confidentiality of that information. If Carmen’sco-workersask questions
about her disability or accommodations, Chris should respond by
emphasizing ABC’s policy of assisting any employee who encounters
difficultiesin the workplace and its commitment to protecting the privacy
of itsemployees and their personal situations.®

Furthermore, the ADA setsforth specific guiddinesfor handling confidentia
medicd documentation. All informeation Chrisrecelivesabout Carmen’scondition
(or that of any other ABC employee) must be maintained in separatefilesand
kept in aseparate, locked cabinet, accessible only to designated individuals.
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Reasonable Accommodation

To perform the essential functionsof her position, Carmen may need some
type of reasonable accommodation. ABC has a duty under the ADA to
provide areasonableaccommodationto Carmenif it will enable her to perform
her job. Accommodation, however, isatwo-way street: although employers
areobligated to provide disabled empl oyeeswith reasonabl e accommodations,
employeesgeneraly havetheresponsbility to makesuch requests.® Under the
ADA, theemployer’sduty to extend reasonableaccommodationislimited by
the undue hardship involved.

Once an employeerequests areasonable accommodation, the ADA
contempl ates both the empl oyer and the employee engaging in an “interactive
process’ to determinewhat accommodation the employee needsto enablehim
or hertoperformthejob.t” Thisinteractionismeant to identify theindividua’s
functiond limitationsand the potential accommodationsneeded.®® Although the
preferences of the individual with a disability should be given primary
consideration, an employer isnot required to ssimply defer to theemployee's
preferred accommodation; rather, the “reasonableness’ of an effort to
accommodate an employee depends on a “good-faith effort to assess the
employeg sneedsandtorespondtothem.”® However, an employer’sobligation
to accommodateisnot limitless. Employersare not required to provide any
accommodation that would cause undue hardship.?

Theduty to accommodate under the ADA cantakeavariety of forms,
depending on the employee, the employee' sdisability, and the requirements of
the position.? The job may be restructured in some fashion as an
accommodation.? For example, if Carmen feelsnauseated immediately after
taking her medicationsin themorning, it may be reasonabl e to schedule her
regular work day to beginlater and end later. During the day, Carmen may need
timetotakeadditiona medicationand arefrigerator inwhichtogtoreit. Providing
both to her may be areasonable accommodation and may help her to perform
her responghilities. Non-essential functionsof aposition may beediminated or
reassigned asareasonable accommodation. For example, fromtimetotime,
sales personnel may be expected to lift and carry heavy boxes of promotional
materid. If Carmen hasalifting restriction that prohibitsher from doing so, that
task may bereassigned to someoneel se, or shemay be provided withawheeled
cart to eliminatethe need to carry the boxes.

Alterationsto Carmen’swork environment may al so beareasonable
accommodation. If, for example, Carmen has experienced significant weight
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loss, extrapadding for her chair may allow her to sit more comfortably for
longer periods of time. If her medications cause her to use the restroom
more frequently, her work areamay be relocated closer to the restroom.

If Carmen’s condition deteriorates, but sheisstill ableto perform
the essential functionsof her job, areasonable accommodation may involve
working part-time or working from her home. Reasonable accommodation
may a so include holding the employee’sjob open during aleave of absence.?

If Carmen becomes unableto perform the essential functions of the
sales position at some point, reassignment to avacant position within her
abilities may be areasonable accommodation.?* Chris has contemplated
creating asuitable reduced-schedul e position that would not involve any travel.
Although employersare not required to create new jobsfor employeesasan
accommodation, nothinginthe ADA preventsChrisfrom doing so. If by creating
anew pogition Chrisisabletoretain ava uableemployee, both ABC and Carmen
may benefit fromthechange.

Family and Medical Leave Act

Another federal law that may assist Carmen isthe FMLA. After Carmen
hasworked for ABC for 12 monthsand 1,250 hours, she becomeseligible
for certain rightsunder the FMLA. According to the FMLA, an employee
with a“ serious health condition” isentitled to 12 weeks of unpaid medical
leavewithin al12-month period.” Furthermore, during an FMLA leave, the
employer must maintain the employee’sexisting level of coverage under a
group health plan, but it may requirethat the employee pay hisor her portion
of the health insurance premiums. At theend of FMLA leave, an employer
must return the employee to the same job or to one equivalent to the job
held before the employeeleft.

An FMLA leave need not be taken all at once. If, for example,
Carmen needs two hours of leave from her job each week to attend a
doctor’s appointment, she may do so under the FMLA.?® Also, FMLA
leave may be used to change an employee’s schedulefor a period of time,
such asfrom afull-timescheduleto part-time. The FMLA does not prevent
employersfrom offering more generous|eave benefits than those required
by the FMLA. For example, ABC, Inc., may allow employeesto take up to
ayear of unpaid medical leave. If so, Carmen may have more optionsfor
medical leave under ABC’spolicies, in addition to the leave mandated by
the FMLA.
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| ssues|nvolving Ralph
The Hiring Process. Ralph

Although Carmen’semployer isfully aware of her condition, Ralph may be
consdering what, if anything, he should tell hisprospective employer about his
medical condition. Theshort answer isthat heisnot obligated totell XY Z anything,
and he probably should not. The ADA prohibits XY Z from refusing Ralph
employment because of disability. AslongasRalphisableto performthe
essentid functionsof theemployment position that heisapplying for, XY Z cannot
refuseto hire him because of adisability. The Supreme Court hasheld that an
“asymptomeatic” HIV-positiveindividud is* disabled” withinthemeaning of the
ADA.# TheEqual Employment Opportunity Commission (EEOC) hasalso
consstently heldthat HIV infectionis”inherently subgtantialy limiting” andthusis
“disabling” withinthemeaning of the ADA.2  An gpplicant for employment is
“qudified” toperformajobif thegpplicant can parformit “ withor without” reasonable
accommodation of the disability, aslong as such areasonableaccommodation
doesnot requirethe prospective employer to undergo undue hardship.

Thus, Raph may betemptedtotell his prospective employer about his
disability, sothat they can discuss reasonable accommodationsthat might be
necessary before Ralph can accept the position. For example, hemay not feel
that he can withstand thelong hours of standing without morefregquent breaks,
and he may want an accommodeation of that schedule. If he hasadisability
within the meaning of the law, and heis qualified to do the job with that
accommodation, XY Z cannot legally refuseto give him thejob without making
the accommodation. From apractical standpoint, however, Ralph would
probably be better advised not to reveal any possiblelimitationson hisability
to dothejob at this stage, so asnot to jeopardize hischances of being hired.
Under the union contract, hewill have aprobationary period during which
hisability to perform thejob will beevaluated. If, during that probationary
period, hefindsthat he cannot do the job without some accommodation of
hiswork schedule, he can request such an accommodation at that time.
Having aready been hired, hewill bein amuch better position to negotiate
thetermsof any necessary accommodation with XY Z. Ralphisnot obligated
toreveal hismedical condition during hisjob interview, however, because,
as explained above, the ADA putsstrict limits on the types of things an
employer can ask about at different stages of the pre-employment process.
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Confidentiality

Like Carmen, Ralph may be concerned about maintaining the confidentiality
of hisHIV-positive status. Questions may arise, however, if Ralph’s co-
workers observe the accommodations he uses on the job and question the
reasonsfor them. Insuch acase, the EEOC’s positionisthat, although an
employer may not tell employees that it is providing a reasonable
accommodation for an employee, theemployer may “explainthat itisacting
for legitimate businessreasons or in compliance with federal law.” %

Asdescribed in moredetail bel ow, the union may also beinvolvedin
working with XY Z to provide certain accommodationsto Ralph. Because
of this, theunion may need to know of Ralph’smedical statusand the physical
limitations, if any, that affect hisability to perform hisjob.

Accommodations

Theprocessof requesting and obtai ning an accommodation may bedifferent for
Ralphthan for Carmen because thejob hewould be offered isin aposition that
isrepresented by aunion. Under theNational Labor RelationsAct (NLRA), an
employer whose employees are represented by aunionisobliged to bargain
with the union over any changesin termsand conditions of employment. In
addition, if X'Y Z andtheunion haveacollective bargai ning agreement that defines
thetermsand conditions of employment, such asthe hoursof the shift and the
prescribed breaks, the union may take the position that XY Z cannot change
Ralph’s hours of work or his breaks because that would be unfair to other
employees. Inthese circumstances, questionsmay arisefor XY Z about how
muchit hastotell the union and what its obligations are to negotiate with the
union over accommodationsto Ralph’swork schedule.

Theunion, just like XY Z, hasalegal obligation to providereasonable
accommodation to an employeewith adisability who cannot performthejob
without it. Accordingly, theunion cannot smply stand onthecollectivebargaining
agreement andrefusetodlow XY Z to change Ra ph’swork schedule. Likewise,
XY Z cannot claim that an accommodation of Ral ph’s schedulewould bean
undue hardship simply becauseit would violatethetermsof itsagreement with
theunion. Because unionsand employersare covered entitiesunder theADA,
the EEOC hastaken the position that they are obligated to negotiate avariance
to the collective bargaining agreement if necessary to accommodate adisabled
employee®* And because the NLRA requires employersto negotiate with
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unions over all changesin terms and conditions of employment, it may be
advisablein any event for XY Z to seek the union’s approval before making
changesto Ralph’s work schedule, even if the accommodation would not
technicaly bein conflict with the collective bargaining agreement. OnceRalph
passes his probationary period and isprotected by the union contract, it would
be advisablefor him to seek the assistance of hisunion before requesting an
accommodation from XY Z Widgets.

If the union questionsthe need for such changes, it may beentitled to
some documentation of theneed for an accommodation. ADA regulationsallow
covered entities, such as unions, to make inquiries necessary to the
accommodation process, and the union may require reasonabl e documentation
of the need for an accommodation. The NLRA requiresemployersto provide
unionswithinformation that isrelevant and necessary to the bargaining process.
Thus, if the union and XY Z negotiate possible changesto Ralph’sworking
conditions as part of the accommodation process, XY Z may berequired to
providethe union with medical documentation concerning Ralph. However,
because of the confidentiality issuesinvolved, XY Z should not make any
disclosuresuntil it reviewsthissituation carefully withitslega counsd.

Thisissuemay arisefor XY Z either before or after theaccommodation
hasbeen madefor Ralph. It could arisebeforehand if the union disputed the
need for the accommodation or theextent of the accommodation, or if theunion
and XY Z were required to negotiate a change in the collective bargaining
agreement to accommodate Ralph. It could arise after the accommodationwas
madeif either theunion or another employeewho may have been disadvantaged
insomeway by theaccommodation weretofileagrievanceagainst XY Z for
making theaccommodation for Raph. TheNLRA requiresemployersto provide
unionswithinformationthat isrelevant and necessary to resol ution of grievances.
Thus, cons stent with the confidentidity requirementsof the ADA, XY Z may be
required to provide the union with reasonabl e medica documentation showing
the necessity and theextent of theaccommodation, in connectionwith agrievance
filed under the collective bargaining agreement 3t

If theunionand XY Z areunableto reach agreement on an accommodation
for Raph, XY Zisnot without recourseunder theNLRA. Aftertheunionand XYZ
havereached an*“impasse’ over theissue® XY Z can make the accommodation
without violatingitsduty to bargainunder theNLRA.

Reasonableaccommodation under theADA may include* reassgnment
toavacant podtion.”* Anemployer isnot obligated, however, to“ bump” an
employeefromajobto createavacancy.®* Several courtshave held that, inthe
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union context, apositionisnot “vacant” if another employeeisentitledtoit and,
therefore, it cannot be aposition to which reassignment may be made.®

The collective bargaining agreement between the union and XY Z
may providethat XY Z can terminate Ral ph before he passes his 90-day
probationary period, and that Ralph hasno right to fileagrievance over the
termination. Thus, XY Z would bewithinitslegal rightsto monitor Ralph’'s
work performance during this 90-day period to determine whether he can
perform the essential functionsof hisposition, with or without areasonable
accommodation. Under the ADA, XY Z isalowed to makeinquiriesinto
the ability of an employeeto perform job-related functions. Thus, unless
Ral ph can show that XY Z has refused to provide him with areasonable
accommodation of hiswork schedule, or some other accommodation that
might be reasonably required for himto do hisjob, he can beterminated if
he cannot do the job, and he would have no recourse under either the ADA
or the collective bargaining agreement.

If Ralph passes his probationary period andiscovered fully by the
collectivebargaining agreement with theunion, hewill beabletofileagrievance
under the provisonsof theagreement if X'Y Z seekstoterminate himfor ingbility
to perform hisjob, or for any other reason. The agreement may even entitle
him, usualy with the consent of theunion, to seek arbitration of thegrievanceby
athird-party arbitrator if it isremainsunresolved. Questionshavearisen over
whether an employee may actually berequired to useacontractua grievance
procedureand to arbitratethe grievance before seeking tofilean action claiming
discrimination under the ADA. Thisissueonly arisesif the grievance and
arbitration provision of the contract is broad enough to cover a claim of
discriminetion.®






Section Four

Conclusion

While the United States has developed a system of rights and duties
governing working conditions and safety nets for social needs, that
system isimperfect and complex. It may not satisfy all the competing
priorities and demands introduced by the return to work of asubstantial
number of healthy but infected individualsand raises difficult legal issues
for everyoneinvolved.

Thisreport wasintended to illustrate these issues so that policy-
makers, HIV-infected individuals, and their employersand insurers might
have a frame of reference to begin discussing their resolution. The
American Bar Association’s AIDS Coordinating Committee hopes that
by highlighting and illustrating the relevant issues, thisreport will assist
peoplewith HIV/AIDS, their employersand insurers, and their advocates
and experts in better understanding the context and issues of returning
to work with HIV/AIDS.






Appendix

On December 17, 1999, President Clinton signed the Ticket to Work and
Work Incentives Improvement Act of 1999, which provides Socia Security
disability recipientswho want to return to work greater accessto rehabilitation
servicesand public health care benefits. Most of the provisions of the new
law will not take effect until 1ate 2000 or 2001 and are, therefore, not reflected
inthetext of thispaper. The Social Security Administration has prepared
severa summariesand aquestion and answer document concerning the new
law, which are avail able on its Web site, http://www.ssa.gov. Over the next
year, the Social Security Administration isexpected to develop regulations
toimplement the new law.







Glossary

Americanswith DisabilitiesAct (ADA): A federal law passed
in 1990 that prohibits employers of at least 15 people from
discriminating against peoplewith disabilities(includingHIV). Also
prevents discrimination with respect to public accommodations,
including restaurants, stores, public transportation, etc. Requires
employersto make reasonable accommodations, if necessary, to
allow people with disabilitiesto keep working. See42U.S.C. 88
12101 et seq.; see also 28 C.F.R. Parts 35 and 36; see also 29
C.F.R. 1602, 1627, 1630.

Consolidated Omnibus Budget Reconciliation Act of
1985 (COBRA): A federa law requiring employersof at least 20
peopleto offer to keepin force group health insurance coveragefor
at least 18 monthsfor people who haveleft their jobs or who would
otherwise no longer qualify to remain covered as part of the group.
(Peoplewho leavether jobsasaresult of disability may beentitledto
29 months, and otherslosing their coverage asdependents, 36 months).
During thetime coverageisextended, it remainstheresponsbility of
the covered individual to make hisor her own premium payments.
Under COBRA, anindividud’shealth benefit premiumsare capped
at 102% of the premium in place during the individual’s time of
employment, and disability insurance premiumsare capped at 150%
of thepremiumin place during theindividua’stime of employment.
Some states have adopted mini-COBRA laws, requiring companies
of fewer than 20 peopleto provide similar benefits. See Public Law
99-272, Title X, codified as Section 4980B of the Internal Revenue
Codeof 1986, asamended, and at Title 6 of the Employee Retirement
Income Security Act of 1974 (ERISA), as amended.

Disability waiver of premium: Provisionsininsurance policies
(typicaly lifeor disability coverage) dlowing the coverageto remain
inforcewithout payment of additional premiumsafter theindividual
hasbeen disabled for acertaintime.

Elimination period: Indisability policies, thetimetheindividual
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must be disabled before benefits start. Also referred to as
qualification period.

Employee Retirement Income Security Act (ERISA): A
federal law enacted in 1974 to regulate and protect retirement plans,
retirement income, and welfare and benefit plansfor employees.
ERISA was enacted to protect employee rights to employer-
sponsored retirement, benefit, and welfare plans. See29 U.S.C,,
Title 18 § 1001 et seq.

Extended period of digibility: The period of timefollowing a
trial work period during which SSDI benefits can bereinstated, as
long astheindividua’sincome does not exceed the specified limit.
Thecurrent extended period of digibility is36 months.

Family and M edical Leave Act of 1993 (FMLA): A federal
law requiring employersof acertain sizeto allow their employeesto
take up to 12 weeks of unpaid leave per year if a serious health
condition of the employee or theemployee’s child, spouse, or parent
arises. During thetime of absence, benefitsmust be preserved intact,
and no demotion or other sanctionscan result fromthetimeoff. The
12 weeks need not necessarily be taken consecutively. See Public
Law 103-3, codified as29 U.S.C. § 2601; seealso 29 C.F.R. Part
825 et seq.

Graceperiod: Theextratime (often 30 days) provided under an
insurance policy to make premium payments after their duedateto
keep coverageinforce.

Health Insurance Portability and Accountability Act of
1996 (HIPAA): A federa law enacted in 1996 to reducethe number
of individuals with claims denied due to pre-existing condition
limitationswithininsurance contracts. Prior toHIPAA, anindividua
who wasterminated from employment would haveto satisfy aperiod
of time (typicaly fromthreeto 12 months) beforeclamsdueto pre-
existing conditionswould be covered. HIPAA alowstheindividual
to reduce or eliminate this pre-existing condition limitation by
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providing proof of past coverage to the new insurer. See Section
9801 of theInternal Revenue Code of 1986, asamended, and Section
701 of ERISA.

High-risk pool: Programscertain states have established to make
health insurance available to people who would be uninsurable
otherwise. Such programs typically are administered by private
insurance companies, but are heavily subsidized by thestate. Coverage
variesinquality, and premiumsare often expensive.

Medicaid: A means-tested, joint federal-state public assistance
program that provides payment for medical servicesfor the poor,
disabled, and certain others. Means-tested meansthat strict asset
and incomelimitationsapply. Program coverage, medical benefit,
and digibility levelsvary from stateto state, but are no lessthanthe
federdly mandated minimum standards. Medicaid coversprescriptions
and hospitalizations, but itslimited reimbursement levels paid to
participating hedlth care providersoften result in problemswith access
to treatment and receipt of lesser-quality care. See42 U.S.C. §1396

et seq.

Medicare: Thefederally funded, federally regulated health care
coverage program for which eligibility isdetermined based on age,
renal failure, or certain standardsfor disability and S eligibility.
Eligibility generdly requiresthat theindividud havepadintothe Socid
Security fund for aminimum number of years. See42U.S.C.§1395
et seq.

Mini-COBRA laws: See Consolidated Omnibus Budget
Reconciliation Act of 1984.

Portability: Theability to movefrom onejob to another with no gaps
ininsurance (and associated hedlthinsurance) coverageresulting from
pre-existing condition exclusion provisionsin thenew coverage.
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Pre-existing condition: In health or disability insurance, a
medical condition for which benefits are delayed or excluded
becauseit existed within acertain time prior to the effective date
of the coverage.

Reasonableaccommodation: If an employeewith adisability
requests that appropriate changes be made either to hisor her job
structure (such as changed hours, time off, etc.) or to the physical
sructureof theworkplaceto alow theemployeeto keep onworking,
the ADA requires that such changes be made as long as the
accommodation does not impose an undue hardship upon the

employer.

Social Security Administration (SSA): The federal agency
that administers SS and SSDI, among other programs.

Social Security Disability Insurance (SSDI): A federally
sponsored disability insurance program operated by the SSA paying
individualswho have aqualifying disability cash assistanceon a
monthly basis during the period of disability. To qualify, the
individual must have paidinto the system sufficiently through Social
Security payroll taxes (FICA), and the amount of the cash
assistance benefit depends on theindividual’swork history. In
contrast to S, not ameans-based asset and, therefore, noincome
or asset limitations apply. After two years, leadsto qualification
for Medicare coverage. See 42 U.S.C. §401 et seq.; see also
20 C.F.R. § 404 et seq.

Substantial gainful activity: A level of work activity that is
both substantial and gainful. Substantial work activity involvesthe
performance of significant physical or mental duties, or a
combination of both, that are productivein nature. Gainful work
activity iswork performed for remuneration or profit; work of a
nature generally performed for remuneration or profit; or work
intended for profit, whether or not aprofitisrealized. For work
activity to be substantial, it need not necessarily be performed on
afull-timebasis; work activity performed on apart-time basis may
also be substantial. Substantial gainful activity encompasses
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the ability to perform any substantial, gainful work, including work
of aphysicaly or emationdly lighter typethantheindividud previoudy
performed.

Supplemental Security Income (SSI): A federal cash
assi stance program operated by the Social Security Administration
providing fixed monthly paymentsto personswho aredisabled, blind,
or aged with low incomes and assets bel ow aspecified level. SSI
automatically leadsto Medicaid coverage, and possibly other means-
based benefits, aswell. See 42 U.S.C. 8§ 1381 et seq.; seealso 20
C.FR. 8416 et seq.

UndueHardship: The ADA definesan“undue hardship” as“an
action requiring significant difficulty or expense” taking severa fac-
torsinto account, including the nature and cost of the accommoda-
tion; theoveral financia resourcesand size of theemployer making
the accommodation; and thetype of operationinvolved. 42U.S.C.
§11211(10). An employer must assess on a case-by-case basis
whether aparticular accommodation would cause undue hardship.
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Endnotes

Steven A. Holmes, AIDSDeathsin U.S. Drop by Nearly
Half As Infections Go On, N.Y. Times, Oct. 8, 1998, at
Al ,A22.

Shemight have similar rightsunder state law.

Asfurther discussed in thefollowing paragraph of thetext,
such definitions are necessarily more ambiguousthan those
based upon an inability to perform one’s specific
occupation. Policy language often varies, but igibility for
benefits under these more general provisionsistriggered
by aninability to performany job for which theapplicantis
reasonably suited by age, level of education, training, and
experience. The ambiguity of such provisionscan make
proof of disability difficult if coverageisdenied or otherwise
challenged by theinsurer.

Asdiscussed in Section Three, under the Americanswith
Disabilities Act, her employer may berequired to provide
any reasonabl e workpl ace accommodations she needs. A
disability insurer typically would not pay for workplace
modificationsthat an employer isrequired to make under
the ADA.

For more specificinformation on how thoseincentivesmight
work, one may contact alocal Social Security office or
visit the SSA' sWeb site at http://www.ssa.gov, and search
the site using theterm, trial work period.

In some cases, if theindividua meets certainincomeand
asset limitations, statefinancial assistance may beavailable
to help pay the Medicare premiums, and other related “ out-
of-pocket” expenses (such asdeductibles or co-insurance
charges). One may find the applicable state rules by
contacting a state or local welfare office or Medicaid
agency. For moregenera information, contact alocal Socia
Security officeand ask for HCFA publication number 02184,
Medicare Savingsfor Qualified Beneficiaries.
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7.

10.

11.

12.

Several pending federal billswould expand Medicare and
Medicaid digibility (including prescription drug coverage)
for those returning to work.

26 U.S.C.A. §9801.

Health Insurance Standards, Implications of New Federal
Law for Consumers, Insurers, Regulators. Testimony Before
the Senate Committee on L abor and Human Resources,
General Accounting Office, GAO/T-HEIS-98-114,
(1998), availablethrough http: //www.gao.gov.

Asnoted inthetext, SSI benefitsdiffer from those offered
by SSDI inthat job earningsareimmediately applied so as
to reduce the monthly benefit amount once a disabled
person hasreturned towork. A “disregard” smply means
that any funds officially agreed to be applied toward an
approved vocational rehabilitation program will not be
counted as income, and therefore not reduce the SSI
benefit to that extent.

EEOC Enforcement Guidance: Reasonable
Accommodation and Undue Hardship Under the ADA,
guestion 12 (Mar. 1, 1999) [ hereinafter EEOC Guidance]..
However, when an employer asks questions about an
applicant’s need for areasonable accommodation before
an offer of employment has been made and then
subsequently rejectsthe applicant, the EEOC will carefully
scrutinize whether the need to provide accommodation was
areason for rejecting the applicant. EEOC Enforcement
Guidance: Preemployment Disability-Related Questions
and Medical Examinations, (Oct. 10, 1995). The Guidance
issued by the EEOC isavailable onits Web site at http://
WWW.E€0C.gov.

Grenier v. Cyanamid Plastics, 70 F.3d 667, 675-77 (1st
Cir. 1995) (holding that an employer had knowledge of
the applicant’smedical condition wherethe applicant was
a former employee who had been receiving long-term
disability benefits).
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13.

14.

15.

16.

17.

18.

19.

20.

21.

EEOC Guidance, supra note 11, at, question 6. Chris
could also ask Carmento sign alimited release allowing
Christo submit alist of specific questionsto Carmen’s
physician. See Grenier, at 675-77.

For example, an employer may tell an employee’s man-
ager or supervisor about any work restrictions or accom-
modationsthe employeerequires. Anemployer may aso
shareotherwise confidentia medica informationwith hedth
insurance or worker’s compensation carriers as neces-
sary. First aid and safety personnel may also beinformed
of an employee’'sdisability if it may require emergency
treatment. See 29 C.F.R. § 1630.14(b).

EEOC Guidance, supra note 11 at question 41.
Id.

Id. at question 5.

29 C.F.R. § 1630.2(0).

EEOC Guidance, supra note 11at question 9.

The ADA defines an undue hardship as “an action re-
quiring significant difficulty or expense’ taking severd fac-
torsinto account: the nature and cost of the accommoda-
tion; the overall financial resources and size of the em-
ployer making the accommodation; and the type of op-
eration involved. 42 U.S.C. § 12111(10) (1999). An
employer must assess on a case-by-case basiswhether a
particular accommodation would cause undue hardship.
See EEOC Guidance, supra note 11, at Undue Hardship
| ssues.

A resource availableto assist with ideasfor possible ac-
commodations is the Job Accommodation Network
(JAN), whichisfunded by the Department of Labor. JAN
may be reached by telephone at (800) 232-9675, or on
the Internet at http://janweb.icdi.wvu.edu.




46 Perspectives on Returning to Work

22.

23.

24.

25.

26.

27.

28.

29.

30.

EEOC Guidance, supra note 11at question 16.

ABC, Inc. does not have to provide paid leave beyond
that which is provided to non-disabled employees. For
example, if Carmen needs 15 days of leave and she has
accrued only 10 daysof paid leave under ABC’spoalicies,
ABC should alow her to exhaust her 10 daysof paid leave
and then provide an additional five daysof unpaid leaveas
areasonable accommodation. Id. at question 16. Not
only may the ADA requirethat an employer provide unpaid
medical leave, but the Family and Medical Leave Act
[hereinafter FMLA] does, as well. The specific
requirements of the FMLA are discussed further inthe next
section.

EEOC Guidance, supra note 11 at question 24.

A “serious health condition” under the FMLA isdifferent
from a “disability” under the ADA. A “serious health
condition” isdefined as“ anillness, injury, impairment, or
physical or mental condition that involves. . . [i]npatient
care. .. or [c]ontinuing treatment by ahedlth care provider.”
29 C.F.R. §825.114(a)(1)—<2) (2000). Anemployer may
verify an employee' s serious health condition by asking the
employee’sphysician to complete an FMLA certification
form.

Under the FMLA, thisisknown as*intermittent leave,” or
leavetaken in separate bl ocks of timedueto asinglereason.
29 C.F.R. § 825.203 (2000).

Bragdon v. Abbott, 524 U.S. 624, (1998).
29 C.F.R. §1630.2(j) (2000).

EEOC Enforcement Guidance onthe ADA and Psychiatric
Disabilities, No. 915.002, at 18 (Mar. 25, 1997).

EEOC Guidance, supranote 11 at question 45. A number
of federal courts of appeals have disagreed with the
EEOC’sposition. They have held instead that employers
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31.

32.

33.

34.

35.

36.

are not obligated to provide any accommodation that
violatesthe provisionsof acollective bargaining agreement.
See, e.g., Bensonv. Northwest Airlines, Inc., 62 F.3d 1108
(8th Cir. 1995); Eckles v. Consolidated Rail Corp., 94
F.3d 1041 (7th Cir. 1996); Kralik v. Durbin, 130 F.3d 76
(3rd Cir. 1997); Foreman v. Babcock & Wilcox Co., 117
F.3d 800 (5th Cir. 1997); Willis and Gomez v. Pacific
Maritime Assoc., 162 F.3d 561 (9th Cir. 1998); Aldrich
v. Boeing Co., 146 F.3d 1265 (10th Cir. 1998).

To accommodate any confidentiality concernsthat Ralph
may have, the employer would berequired to obtain Ralph's
written permission, or the employer and the union would
be required to bargain about appropriate restrictions on
the use of the information to accommodate Ralph’s
confidentiality concerns.

Under the NLRA, whether the parties have reached an
“impasse” as defined under case law is a complicated
factual question, but, essentially, alegal impasseisreached
when the parties are so far apart that further negotiations
would befutile.

42 U.S.C. § 12111(9)(B) (1999).

Dalton v. Subaru-1suzu Automotive, Inc., 141 F3d 667, 678
(7th Cir. 1998).

See, e.g., Ecklesv. Consolidated Rail Corp., 94 F.3d 1041
(7th Cir. 1996).

The Supreme Court considered thisissue in Wright v.
Universal Maritime Service Corp, decided on November
16, 1998. The Court reviewed a lower court decision
holding that a stevedore who had failed to fileatimely
grievance under acollective bargai ning agreement was
barred from suing in federal court under the ADA. The
stevedore claimed that several stevedoring companies
refused to provide him work because he had a past history
of adisability. Thegrievance and arbitration clause under
the applicable collective bargaining agreement applied to
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“all matters affecting wages, hours, and other termsand
conditionsof employment.” Despitethefact that theclause
did not specifically apply to ADA or discrimination claims,
thelower court held that it covered such claims, and the
stevedore could not pursue hisADA claimin federal court
because he had failed to use the contractual grievance and
arbitration procedure.

The Supreme Court reversed thelower court and held that
the collective bargaining agreement did not clearly and
unmistakably waive covered employees’ rightsto bring
employment discrimination claims. Therefore, thestevedore
could pursue hisADA claiminfederal court without first
exhausting the grievance and arbitration procedures under
the collective bargaining agreement.



